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JTI-Macdonald Corp. is part of the Japan Tobacco International group of companies, a leading tobacco
product manufacturer (JTI). Our website, jti.com, provides information about JTI, our brands and our position
on key issues.
JTI-Macdonald Corp. is one of the longest standing companies in Canada, tracing its origins to 1858. It
employs around 500 people, with administrative offices in Mississauga, manufacturing operations (ISO 9001,
14 001 and OHSAS 18 001 certified) in Montreal and sales offices across the country. The company’s quality
products include the Export A, Macdonald Special, Liggett Ducat (LD), Studio, Camel, Winston, Macdonald
Select, Vantage and More families of cigarettes. In 2015, for the eleventh year, JTI-Macdonald Corp. was
ranked among the 50 Best Companies to Work for in Canada, as compiled by Aon Hewitt.

EXECUTIVE SUMMARY
Plain packaging would deprive us of the value of our brands – our most valuable
assets. Without reducing smoking, it would damage our ability to compete, would
violate adult smokers’ rights to receive product information and would increase the
already thriving illegal tobacco market in Canada. Plain packaging will infringe our
legal rights without achieving public health benefits.
The actual data from Australia, the first country to introduce plain packaging, reveals
that this is a failed policy in respect of which everyone (except criminals) loses.
Plain packaging does not work: the evidence and experience in Australia
§

Health Canada has not shown that plain packaging will (or is likely to) cause a
further reduction in smoking, including by minors.

§

Figures from Australian government agencies show that plain packaging has
done nothing to speed up the decline in smoking rates or to reduce further
sales of tobacco. More underage Australians were smoking on a daily basis
after the rules on plain packaging came into effect in Australia than before.
This has been recognized by the UK in its plain packaging impact assessment,
which reports that: “The daily prevalence rate for 12 to 17 year olds [in
Australia] rose from 2.5% to 3.4% between 2010 and 2013”.

§

Conversely, the experience from Australia does show that plain packaging:
damages brands and competition; confuses retailers and smokers; and
reduces government tax revenues by accelerating further downtrading (as
existing smokers switch to cheaper lawful brands, or in some cases to the
cheapest illegal tobacco brands).

§

The out-of-date and flawed consumer research relied upon by Health Canada
also fails to show that plain packaging would work here.

§

Plain packaging does not work because packaging does not cause people to
smoke.

Plain packaging will boost the illegal trade
§

A ban on branding means consumers simply look for the cheapest product
available. For many Canadians, this is tobacco from illegal sources.

§

In Australia, an island without Canada’s pre-existing illegal tobacco problem,
the illegal market has grown by more than 20% since plain packaging. The
number of cigarette seizures has increased by over 41%.
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§

Illegal cigarettes represent approximately 18% of the total domestic market in
Canada. These cigarettes are sold at one-tenth the price of legitimate brands,
fund the illegal activities of more than 170 criminal gangs, are easily available
to minors and deprive the government of much-needed tax revenue.

§

In a plain pack environment, illegal producers will benefit at the expense of
legitimate industry. They would be able to replicate easily plain packs and
continue to supply the Canadian market with illegal branded packs and clear
plastic baggies of cigarettes without health warnings.

Plain packaging deprives adult smokers of product information
§

Tobacco is a legal product. Adults who choose to smoke are entitled to be
treated fairly, and have the right to choose and obtain information about the
product they prefer. Plain packaging makes it harder for consumers to
distinguish between brands and to decide which brand to buy.

§

We invest in packaging in order to compete with other products available to
existing adult smokers. The ability to distinguish our products through
packaging is a key means by which we communicate with consumers and they
are able to exercise freely economic rights of purchase. Branded packaging
also enables us to guarantee the quality of our products.

§

This is of increased importance in the Canadian context as our ability to
communicate to existing adult smokers is severely hindered by retail display
bans and the federal government having unlawfully taken 75% of the front and
back of our packs for their communications to smokers.

A threat to intellectual property and investment
§

Plain packaging will severely and permanently damage some of our most
valuable assets – our trade marks – by banning them where they really matter
– on our packs. It unjustifiably infringes our fundamental legal rights.

§

Our view that plain packaging is unlawful will come as no surprise to Health
Canada, which previously decided not to introduce a branding ban “based on
the best legal advice”. The federal government has previously passed
legislation to protect the use on packs of some of the very trade marks which it
would now be banning.

§

Plain packaging sets a precedent for unjustifiably interfering with consumers’
freedom for other products (a concern reinforced by recent reports that the
Ontario Medical Association has mocked up images of plain packaging on food
and drink products).

Page 3

There are more effective alternatives
§

§

There is still work which can be done to prevent youth smoking. In this
consultation response, we set out alternatives which we consider should have
formed part of the current consultation:
§

Taking stronger action against illegal traffickers who make tobacco easily
accessible to minors at lunch-money prices.

§

Federal measures to prohibit the possession of tobacco products by
minors.

§

Reinforcing smoking-related messaging to minors.

§

Refreshing current health warnings’ content and increasing the
prominence of quit line information.

§

Better enforcement of existing laws preventing any “misleading” elements
of tobacco packaging/products.

It is these alternatives, and not plain packaging, which Canada should progress
to reduce further smoking by minors and, in particular, their access to illegal,
unregulated tobacco products.

A consultation in name only
§

Consultation should mean real consultation. We are deeply concerned that
plain packaging is being forced through in Canada, relying on so-called
evidence from full-time supporters of this policy. For some of the measures
being proposed, the consultation is no more than a one-sided call for evidence.

§

A poll conducted by Forum Research in the last month of the consultation
reveals that fewer than 1 in 10 Canadians understood what it was about. Fewer
than 1 in 5 Canadians had even heard about it.

§

Instead of considering plain packaging with an open mind, the steps now being
taken are essentially part of efforts to validate views already held and wrongly
looking only at one side, not both sides, of the argument.

§

This creates a dangerous precedent that should be of concern to Canadians
generally, but particularly brand owners.

§

In the context of this consultation, “evidence-based decision-making” can lead
to only one rational conclusion: not to move ahead with this failed policy, but to
look to other measures to combat smoking by minors.
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SECTION ONE
INTRODUCTION
1.

Tobacco products carry risks to health and smoking is a cause of serious
diseases. Appropriate and proportionate regulation is necessary and right. In
Canada, those under the legal age should not smoke and should not be able
to obtain tobacco products. Everyone should be appropriately informed
about, and reminded of, the health risks of smoking.

2.

That said, additional Canadian regulation of our packs is not appropriate or
necessary. JTI has set out alternatives which it considers should have
formed part of the current consultation. This is consistent with our support for
tobacco control which meets internationally accepted regulatory principles. It
is these alternatives, and not plain packaging, which Canada should
implement to reduce further smoking by minors and, in particular, their access
to illegal, unregulated tobacco products in Canada.

3.

JTI will question, and where necessary challenge, regulation which, like
Health Canada’s plain packaging proposal, is flawed, unreasonable,
disproportionate and without evidential foundation.

4.

JTI has been, and remains, categorically opposed to the plain packaging 1 of
tobacco products. Our position on this flawed policy issue has been reached
in light of analysis from leading experts, whose reports (prepared at the
request of JTI) are available on our website.2 Provided with this document
are August 2016 expert reports by Dr Andrew Lilico and Professor Laurence
Steinberg.

5.

JTI explains below why plain packaging cannot be introduced lawfully in
Canada and the many evidence-based reasons why it has not achieved in
Australia (and would not achieve in Canada) any public health benefits.

6.

Such regulation would have no scientific basis. Plain packaging is a failed
policy in respect of which everyone loses (except criminals, as a result of
increasing the prevalence and use of illegal tobacco).

1

2

The Consultation Document refers both to standardized and plain packaging. JTI uses the term
plain packaging throughout this response to cover the proposals in the Consultation Document.
Expert reports by Professors Steinberg, Devinney, Cave, Gervais, Dhar and Nowlis, Zimmerman and
Chaudhry, and Dr Lilico, and previous key JTI regulatory submissions on the issue of plain
packaging, are available from http://www.jti.com/how-we-do-business/key-regulatory-submissions/.
The most recent expert reports by Dr Lilico (March 2015 and August 2016) and Professor Steinberg
(August 2016) are part of Appendix D, E and F to this document.
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7.

As explained below, the Consultation Document 3 is silent on the actual
experience of plain packaging in terms of its lack of impact on Australian
smoking levels. This reflects the fact that, despite repeated and sustained
attempts by tobacco control advocates to create this evidence, neither the
Australian story nor the out-of-date and flawed consumer research relied
upon in the Consultation shows that plain packaging would work in Canada.

8.

Prior to the elections leading to it forming the new federal government, the
Liberal Party expressed the concern that: “Science and evidence have
never mattered less; politics and partisanship have never mattered more”. It
therefore put at the heart of its election campaign the assurance that:
“Government should base its policies on facts, not make up facts based
on policy. Without evidence, government makes arbitrary decisions that
have the potential to negatively affect the daily lives of Canadians. We need
reliable economic indicators and data for sound economic policy... A Liberal
government will ensure the federal government rebuilds its capacity to deliver
on evidence-based decision-making” (emphasis added).4

9.

In the context of the Consultation, “evidence-based decision-making” can lead
to only one rational conclusion: not to introduce any form of plain packaging.

The structure of JTI’s response
10.

The remainder of this response to the Consultation is structured as follows:
Section Two (from page 9) explains the relevant regulatory and business
context and why our branding is important to us for the purposes of non-price
competition.
Section Three (from page 18) sets out JTI’s concern that this is a
consultation in name only.
Section Four (from page 28) asks, given that the evidence shows that plain
packaging has not worked in Australia and will not work in Canada, why
import failure?
Section Five (from page 37) discusses the scope of the proposals and JTI’s
specific concerns with the Consultation’s “Tobacco Package Shape and Size”
proposals, extension of the policy to other tobacco products and “measures
being considered…that would go beyond Australia’s”.

3

4

In this document, the term Consultation is used to refer to Health Canada’s May 31, 2016
“Consultation on ‘Plain and Standardized Packaging’ for Tobacco Products” and the term
Consultation
Document
is
used
to
refer
to
the
PDF
document
at http://healthycanadians.gc.ca/health-system-systeme-sante/consultations/tobacco-packagesemballages-produits-tabac/alt/tobacco-packages-emballages-produits-tabac-eng.pdf.
http://www.liberal.ca/openness-and-transparency/.
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Section Six (from page 42) explains that plain packaging will destroy the
substance of our most valuable assets (while negatively impacting upon
Canada’s credibility in the world, including particularly from the perspective of
other owners of valuable intellectual property and foreign investors).
Section Seven (from page 45) identifies the way in which plain packaging will
worsen the illegal trade in tobacco.
Section Eight (from page 54) outlines the other negative and unintended
consequences that plain packaging would have in Canada and why they
matter to JTI.
Section Nine (from page 59) explains why plain packaging is unlawful.
Section Ten (from page 69) sets out the genuine, alternative policy-making
options which JTI considers should have formed part of the current
consultation, and which it supports.
Section Eleven (page 75) is the conclusion to this document.
11.

The body of the document is accompanied by the following appendices:
Appendix A (from page 76) is JTI’s summary response to the questions set
out in the Consultation. Given that JTI does not consider that the questions
posed are the correct ones to be asking because they wrongly presuppose
the answer, Appendix A is provided for completeness and convenience only.
It should not be treated as a substitute for JTI’s full review of the issues
engaged by the Consultation, as set out in this document, which is
intentionally comprehensive, detailed and evidence-based.
Appendix B (from page 78) explains why JTI is concerned that, having
ignored the actual empirical evidence, the Consultation relies on out-of-date
and flawed consumer surveys.
Appendix C (from page 84) illustrates the legacy and provenance of one of
JTI’s leading, premium brands and also illustrates the steps we take to protect
our intellectual property.
Appendix D consists of the following three documents which JTI submitted in
March 2015 to the consultation prior to the Australian Department of Health’s
Post Implementation Review (PIR) of tobacco plain packaging:
(a)

“Contents of JTI’s response to the Australian Department of Health’s
Post Implementation Review of tobacco plain packaging”, March 27,
2015;
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(b)

“Supporting document to JTI’s response to the Australian Department
of Health’s Post Implementation Review of tobacco plain packaging”,
March 27, 2015; and

(c)

Dr Lilico’s March 2015 “Review of Current Evidence Regarding the
Impacts of Plain Packaging in Australia upon Consumption,
Prevalence and Competition/Market Dynamics”.

Appendix E is Dr Lilico’s August 2016 expert report entitled “Analysis of the
Chipty Report’s conclusions regarding packaging changes and smoking
prevalence in Australia”.
Appendix F is Professor Steinberg’s August 2016 expert report entitled
“Adolescent decision-making and whether standardized packaging would
reduce underage smoking”.
12.

JTI does not agree with many of the assertions made in the Consultation and
the materials accompanying it. The fact that JTI does not respond to all of
them in this Response should not be treated as an acceptance of these other
assertions.
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SECTION TWO
THE RELEVANT REGULATORY AND BUSINESS CONTEXT
A.

JTI’s presence in Canada

13.

We are one of the longest standing companies in Canada, tracing our origins
back to 1858. We employ around 500 people, with administrative offices in
Mississauga, manufacturing operations (ISO 9001, 14 001 and OHSAS 18
001 certified) in Montreal and sales offices across the country.

14.

In 2015, for the eleventh year, we were ranked among the 50 Best
Companies to Work for in Canada, as compiled by Aon Hewitt.

15.

JTI is the third largest tobacco manufacturer in Canada with nearly a 16%
share of the declining legal tobacco market in Canada.

B.

JTI’s products in Canada

16.

Our products for sale in Canada include the Export A, Macdonald Special,
Liggett Ducat (LD), Studio, Camel, Winston, Macdonald Select, Vantage and
More families of cigarettes.

17.

Each of JTI’s brands incorporates a number of distinctive branding elements
that have been developed and protected over the years. Each of those
branding elements is important to convey to smokers the legacy, provenance
and quality of our products.

18.

The table below identifies our key brands in Canada sorted by price segment:
Key JTI Brands

Price segment

Camel

Super-premium

Winston

Super-premium

More

Super-premium

Export A

Premium

Macdonald Select

Premium

Vantage

Sub-premium

Macdonald Special

Value

Liggett Ducat (LD)

Super-value

Studio

Super-value

Camel North

Super-value
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JTI’s products generated tax contributions (federal excise duty and provincial
tobacco tax) of up to $1.3 billion last year.
C.

Current Canadian tobacco regulation

19.

The operating environment in Canada for tobacco product manufacturers is
extremely tightly regulated. The Consultation Document references what it
describes as “key legislative and regulatory measures taken by the federal
government and its provincial partners in their fight against tobacco use ”.

20.

More specifically, the cigarette pack itself is heavily regulated. Under the
Tobacco Products Labelling Regulations,5 one of 16 graphic health warnings,
determined by Health Canada, must be displayed on every legitimate
cigarette and little cigar package. The size of the health warning must be 75%
of the front and back of the pack, 6 but in addition:
(a)

beyond the federal 75% health warning requirement, as of November
26, 2016, Quebec will require the portion of each display area on
tobacco product packaging, on which a health warning must be
displayed, to have an even surface, with a minimum surface area of
4,648 mm2 (46.5 cm2);7

(b)

images of people, characters or animals are prohibited on packages
unless they are non-word trade marks in existence on December 2,
1996;8

(c)

1 of 8 health information messages must be displayed on the inside
of/in the pack;9

(d)

as of March 2012, the side of each pack bears 1 of 4 rotating
simplified ‘toxic emission statements’;10

5

Tobacco Products Labelling Regulations (Cigarettes and Little Cigars) SOR/2011-177 (the 2011
Regulations) enacted under the Tobacco Act, S.C. 1997, c.13 and which came into force on
September 22, 2011.

6

This measure is subject to a legal challenge brought by JTI and others. This consultation response
is without prejudice to JTI’s position in those proceedings (including on the issue of the lack of
effectiveness of that measure).

7

This legislation (An Act to bolster tobacco control, S.Q. 2015 c. 28), is often referred to as Bill 44. It
came into force on May 26, 2016 and will take effect in respect of health warnings from November
26, 2016. This measure is subject to a legal challenge brought by JTI and others. JTI’s comments
made in this consultation response are made without prejudice to its position (including on the issue
of the lack of effectiveness of that measure) in those proceedings.

8

The Tobacco Act, S.C. 1997, c.13, section 21. Similar restrictions are also provided for under the
Tobacco Control Act, CQLR, c. L-6.2. As a result, the federal government has also previously
passed specific legislation to preserve the use on packs of some of the very trade marks which it
would now be banning because of plain packaging.

9

The 2011 Regulations.

10

The 2011 Regulations.
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(e)

prohibition of the use of specified terms, and variations of them, from
various tobacco products, their packaging, promotions, retail displays,
as well as from tobacco accessories;11 and

(f)

as of April 2011, the application of a new excise stamp became
mandatory on tobacco products destined for the Canadian duty paid
market. This increased the government’s expropriation of the principal
display area on cigarette packages significantly above the 75%
threshold – up to 82% for some pack formats.

21.

JTI’s packaging is extremely important because our ability to communicate to
existing adult smokers is severely hindered in the highly regulated Canadian
market. Although already extremely limited in size and visibility, packaging is
the only remaining means by which existing adult smokers can obtain
information about the product.

D.

Overview of the Canadian tobacco market and market trends

22.

Canada is a declining market for tobacco products and has very high levels of
awareness of the health risks of smoking. Publicly available data contradict
the suggestion contained in the Consultation Document 12 to justify plain
packaging that the decline in smoking prevalence is losing momentum.

23.

The 2015 research paper funded by the Canadian Cancer Society entitled
“Tobacco Use in Canada: Patterns and Trends”13 notes that the overall
smoking prevalence in Canada has decreased significantly over time. It also
notes that between 2010 and 2013 smoking prevalence did not plateau but
further decreased, as illustrated by the graph below.

11

The Promotion of Tobacco Products and Accessories Regulations (Prohibited Terms), SOR/2011178 (enacted pursuant to the Tobacco Act, S.C. 1997, c.13).

12

Page 1: “The decline in the rate of tobacco use among youth witnessed since 2003 has slowed
down. For the period 2003–2010, the rate of past 30-day tobacco use for all tobacco products has
dropped from 22% to 16% among 15 to 19 year-olds. However, in the following three-year period,
the slope of this decline has mostly plateaued”.

13

See page 14 of “Tobacco Use in Canada: Patterns and Trends” (2015), available
here: http://www.tobaccoreport.ca/2015/TobaccoUseinCanada_2015_Accessible.pdf.
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*INCLUDES DAILY AND NON-DAILY SMOKERS

24.

14

The most recent relevant data available (the 2014 Canadian Community
Health Survey (CCHS)14) show that the decline in smoking prevalence has
continued. The CCHS states that smoking rates have continued to fall in
Canada and that: “In 2014, 18.1% of Canadians aged 12 and older, roughly
5.4 million people, smoked either daily or occasionally. This is a decrease
from 2013 (19.3%) and is the lowest smoking rate reported since 2001”. This
is also illustrated in the following CCHS chart:

See http://www.statcan.gc.ca/pub/82-625-x/2015001/article/14190-eng.htm .
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25.

Another key characteristic of the Canadian tobacco market is the existence of
an already large segment of illegal tobacco products which:
(a)

are sold at one-tenth the price of legitimate brands;

(b)

are easily available to minors; and

(c)

fund the illegal activities of over 170 criminal gangs.

E.

A competitive market for branded tobacco products

26.

Despite it being a market declining in volume, the legal, duty paid market for
tobacco products in Canada remains a significant one.

27.

This market is also highly competitive. Within it, three major tobacco
manufacturers – JTI, RBH and ITC15 – and a variety of local manufacturers
and smaller importers, compete vigorously to maintain and, if possible,
increase their shares of this declining legal market by taking market share
from competitors. This competition occurs through the availability of different
brands, different quality products in different quality packaging, and different
shaped packs and – more and more – on the basis of price.

28.

Manufacturers adapt to meet consumer demand to change and improve
packaging over time. For example, almost all of JTI’s Canadian cigarettes
are now sold in bevel-edged, flip-top packs. This reflects the fact that many
consumers now prefer a pack format that is more durable and sturdy than, for
example, slide-and-shell shaped packs. In 2011, we explained that we were
introducing bevel-edged packs for the Export A brand family as “the beveled
edge design adds pack rigidity while creating a more manageable pack size ”.

29.

The function and purpose of branded products in a competitive market (and
why branding is so important to fair competition) are explained in sections 2 to
5 of a report prepared by Dr Lilico for JTI.16

30.

The branding and get up of packaging allow existing smokers to:
(a)

identify, distinguish and differentiate our products from each other, and
from our competitors’ products;

15

In this document, RBH is used to refer to Rothmans Benson & Hedges, the Canadian affiliate of
Philip Morris International (PMI), and ITC is used to refer to Imperial Tobacco Canada, the
Canadian affiliate of British American Tobacco (BAT).

16

Dr Lilico is Executive Director and Principal of Europe Economics, where he has worked on major
finance and regulatory questions for clients such as the European Commission and other
government departments and regulators. Dr Lilico’s report, dated June 29, 2012, is referred to in
the UK Government’s own February 10, 2015 plain packaging impact assessment for “Standardised
packaging of tobacco products” (the UK’s 2015 IA) at paragraph 355 (page
96): https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/403493/Impact_
assessment.pdf.
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31.

(b)

differentiate between different variants of a particular brand, and to
compare across and within brand families;

(c)

recognize different brands, and those with the characteristics they
prefer; and

(d)

identify that a new product is on the market (including through brand
extensions), albeit this has been made more difficult by display bans.

Currently, our packaging also provides the following information about the
attributes of our products. For example:
(a)

information to reinforce the message that no cigarette is safe. In
2011, JTI created the website: www.nosafecigarette.com. The link to
this website currently appears on packs sold in Canada. An example
of the message (taken from our Export A brand) is shown below, in the
green circle;

(b)

in the image above, the “FRESHEST BEFORE” symbol and date are
shown in the red circle (this is information we have provided since
2003 so smokers of Export A, a premium brand, can ensure that the
high-quality cigarettes in the pack are as fresh as possible); and

(c)

the history/provenance of our brands. Macdonald Tobacco was
founded by Sir William Macdonald in 1858. Today, we are still
connected to these roots through strong Canadian iconography and
history. Launched in 2005, the Macdonald Special brand holds the
namesake of the founding company and depicts its unique Canadian
ties, specifically to the Montreal community. For example, the images
below show (in red circles):
(i)

JTI’s factory which, since 1874, has operated on Ontario St
East, Montreal, employing hundreds in the HochelagaMaisonneuve neighbourhood;

Page 14

(ii)

the brand’s distinctive fleur-de-lis logo (which has appeared on
Macdonald Special packs for over a decade and benefits from
registered trade mark protection); and

(iii)

the text “FAIT POUR LES QUÉBÉCOIS”.17

32.

The fact that packaging is an essential, and in Canada one of the few
remaining, components of non-price competition should be uncontroversial.
For example, the UK’s 2015 IA (as defined above at footnote 16) accepted
that a “key non-monetised [cost]” of plain packaging was: “a reduction in the
ability of tobacco companies to compete through product differentiation
because of different packaging” (page 3). The UK’s 2015 IA went on to say
that plain packaging: “will limit competition through limiting packaging and
brand differentiation” (page 77).

33.

One of the points Dr Lilico makes in the report discussed at paragraph 29
above about the decision to purchase a specific brand, is that: “Given the
roles of brands — for example, the importance of repeat purchasing and
brand loyalty — it is entirely unsurprising that most consumers do not switch
regularly” (see paragraph 3.7 of that report).

34.

The market shares of many brands in Canada have fluctuated significantly
over time while the overall size of that market has declined. Such fluctuation
and switching between brands by existing adult smokers is, commercially,
critical to JTI. This is especially so in four scenarios:

17

As illustrated by this image, information about the product may also be provided to the existing
smoker via the inside of packs (here, the image of JTI’s factory and the text “FAIT POUR LES
QUÉBÉCOIS”) and on the cigarette itself (here, the fleur-de-lis logo). Such information can only be
seen by that smoker having first purchased the pack of cigarettes.
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35.

(a)

switching to our higher margin brands from a competitor brand in the
same price segment (for example, from Belmont to Export A);

(b)

switching to our higher margin brands from a value, lower margin JTI
or competitor brand (for example, from Canadian Classics to Export
A);

(c)

existing smokers of our higher margin JTI brands not switching and
downtrading to one of our (or worse, to one of our competitor’s) value,
lower margin brands; or

(d)

discouraging adult smokers from downtrading from JTI brands into
the illegal tobacco market where both branded and non-branded
products are readily available at a fraction of the price.

The chart below (based upon data from the Canadian Tobacco
Manufacturers' Council) shows the legal, duty paid cigarette market divided
by price segment (percentage by volume). It illustrates that Canadian
smokers have, over time, downtraded to cheaper (and lower margin) cigarette
brands, and the growth of the value and super-value segments (at the
expense of more expensive cigarette brands that generate higher margins for
manufacturers and retailers):
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36.

Value

Sub-Premium

3.9%
0.8%

2014

Premium

3.6%
0.8%

2015

Super-premium

During the five year period shown in this chart, the super-value segment sees
a percentage increase of 70% and the premium segment sees a percentage
decrease of 22%. The increasingly large segment of price sensitive supervalue consumers is the most susceptible to trading down into the illegal
market.
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37.

As explained below, plain packaging will exacerbate and worsen the existing
trend of existing smokers downtrading to cheaper lawful brands, or in some
cases to the cheapest (illegal tobacco) products.
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SECTION THREE
A CONSULTATION IN NAME ONLY
A.

“Consultation” should mean “consultation”, not validation

38.

Consultation should mean real consultation. JTI is deeply concerned that the
new federal government and Health Canada have already decided to force
through plain packaging, relying on so-called evidence from full-time
supporters of the policy, making this a consultation in name only. This is a
dangerous precedent that should be of concern to Canadians generally, and
particularly brand owners (a concern reinforced by recent reports that the
Ontario Medical Association has mocked up images of plain packaging on
food and drink products).18

39.

Instead of embarking upon this Consultation with an open mind, the steps
now being taken are essentially part of efforts to validate the views already
held by the new federal government and Health Canada, wrongly looking only
at one side, not both sides, of the argument. For example:
(a)

The Liberal Party’s platform, “Real Change: A New Plan for a Strong
Middle Class” stated: “We will introduce plain packaging
requirements for tobacco products, similar to those in Australia and
the United Kingdom” (emphasis added).19

(b)

The Prime Minister signalled in the mandate letter he delivered to the
Health Minister that he wants plain packaging to be one of her “top
priorities”.20

(c)

On March 11, 2016, Health Canada commissioned a cost-benefit
analysis of plain packaging “to study the impact of changing the
packaging of tobacco products”.21 The analysis is to be included as
part of the Regulatory Impact Assessment published along with draft
regulations in Gazette I. Remarkably, input has not been sought from
manufacturers like JTI or other stakeholders in the supply chain (such
as retailers, distributors, packaging and printing companies). This
excludes from policy-making those most negatively impacted and who
directly suffer the ‘cost’ consequences.

18

“Canada sets agenda for soft drink plain packaging”, by Chloe Taylor, August 8, 2016:
http://www.betterretailing.com/soft-drink-packs/.

19

Page 21 of https://www.liberal.ca/files/2015/10/New-plan-for-a-strong-middle-class.pdf.

20

http://pm.gc.ca/eng/minister-health-mandate-letter.

21

https://buyandsell.gc.ca/procurement-data/tender-notice/PW-16-00726264.
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Restricting stakeholder input in this way will exacerbate the fact that
the consultation itself is little understood even by those Canadians
who have heard about it. A poll conducted by Forum Research of
2,301 Canadians aged 19+ between August 2 and 9, 2016 reveals
that fewer than 1 in 10 Canadians understood what the consultation
was about and fewer than 1 in 5 Canadians had even heard about it.
It is said by Health Canada that “the services of a specialist to
undertake a cost-benefit analysis on the impact of introducing plain
packaging requirements for tobacco products, similar to those in
Australia and the United Kingdom” are required, which makes it even
more critical that Canada does not repeat the mistakes made in the
cost-benefit analyses conducted in Australia and the UK. 22
It is not always possible to pinpoint the exact costs and benefits that a
regulatory proposal is likely to have, but – if not – it is the responsibility
of the regulator to take all reasonable steps to estimate credibly the
true value of a given proposal. In doing so, they must give equal
regard to both the costs and benefits that are likely to accrue over and
above the existing regulatory environment, i.e. the baseline.
The importance of conducting this process objectively and with an
open-mind is all the more important when controversial and complex
measures, such as plain packaging, are under consideration.
(d)

22

The Consultation Document states: “…the Government of Canada
made a commitment in November 2015 to introduce plain and
standardized packaging requirements for tobacco products” and “The
decision to require plain and standardized packaging measures invites
consideration of potential challenges relating to their implementation”.
These statements indicate that the decision to ban branding and to
implement such measures has been made before considering, and
irrespective of, the “challenges” which consultation respondents can
be expected to raise.

Accordingly, it is necessary for Health Canada to review and consider: (a) in relation to Australia:
JTI’s answers to questions 23, 24 and 28 in “JTI’s response to the Australian Department of
Health’s Post Implementation Review of tobacco plain packaging”, March 27, 2015; Part 3 (the
requirements for a credible and robust cost benefit analysis in the context of the PIR, including the
construction of a credible counterfactual) in the “Supporting document to JTI’s response to the
Australian Department of Health’s Post Implementation Review of tobacco plain packaging”, March
27, 2015; and Part 3 of Dr Lilico’s “Review of Current Evidence Regarding the Impacts of Plain
Packaging in Australia upon Consumption, Prevalence and Competition/Market Dynamics”, March
2015; and (b) in relation to the UK: section 6 (paragraphs 6.1 to 6.26) of, and Annex 2 to, “JTI’s
response to the UK Department of Health’s consultation on the introduction of regulations for
standardised
packaging
of
tobacco
products”,
dated
August
6,
2014: http://www.jti.com/files/5714/0739/7636/JTI_UK_response_to_2014_Consultation.pdf.
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(e)

40.

41.

The news release accompanying the launch of the Consultation
stated: “The Government of Canada has committed to introducing
plain packaging…” and “The information gathered during the
consultation process will be considered in the development of new
regulations…”.23

This is at odds with existing commitments to approach policy-making in an
open-minded, transparent and evidence-based way:
(a)

“Canadians believe that the government is ultimately responsible for
the health and safety of Canadians and protection of the environment,
but they are prepared to be flexible in how these objectives are
attained, as long as both industry and government are
accountable and achieve results. Their trust in the system will
depend on the quality of the process, which they expect to be
fair, open, transparent and accountable” (emphasis added);24

(b)

“While governments have a central responsibility to maintain the
regulatory system, they need the input and insights of businesses,
non-governmental organizations (NGOs) and other stakeholders to
ensure that the system is relevant and effective”;25 and

(c)

“The accessibility and transparency of the regulatory system must be
maximized to promote learning and information sharing and to build
public trust at home and abroad in the quality of Canadian regulation
and the integrity of the process”.26

This is made more concerning as these pre-existing commitments have been
enthusiastically embraced and reinforced by the new federal government:
(a)

“It is time to shine more light on government and ensure that it
remains focused on the people it is meant to serve. Government and
its information should be open by default”;27 and

(b)

As noted above, prior to being elected as the new federal government,
the Liberal Party expressed the concern that: “Science and evidence
have never mattered less; politics and partisanship have never
mattered more”. It therefore put at the heart of its election campaign

23

http://news.gc.ca/web/article-en.do?nid=1077359.

24

See the September 2004 report to the Government of Canada, the External Advisory Committee on
Smart Regulation, page 12 of http://publications.gc.ca/collections/Collection/CP22-78-2004E.pdf.

25

Page 11 of http://publications.gc.ca/collections/Collection/CP22-78-2004E.pdf.

26

Page 15 of http://publications.gc.ca/collections/Collection/CP22-78-2004E.pdf.

27

Page 24 of https://www.liberal.ca/files/2015/10/New-plan-for-a-strong-middle-class.pdf.
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the assurance that: “Government should base its policies on facts,
not make up facts based on policy. Without evidence,
government makes arbitrary decisions that have the potential to
negatively affect the daily lives of Canadians. We need reliable
economic indicators and data for sound economic policy, and to
provide other governments, businesses, and civil society with the tools
to enrich our national life. A Liberal government will ensure the federal
government rebuilds its capacity to deliver on evidence-based
decision-making” (emphasis added).28
42.

Similarly, the World Health Organization’s International Agency for Research
on Cancer has stated: “As tobacco policies are formulated and implemented,
it is important that they undergo rigorous evaluation… [W]e need to not only
consider the size and nature of effects, we also need to consider the
possibility that there is no meaningful effect… We recognize that science
cannot prove the null hypothesis, but it can and should make statements
about interventions where there is a consistent failure to find evidence of
meaningful effect”.29

B.

Transparency during the consultation process

43.

At the last general election, the Liberal Party’s platform included the
commitment that “transparent government is good government”.30 This has
been put at the heart of the new federal government’s legislative program
given that transparent government “strengthens trust in our democracy, and
ensures the integrity of our public institutions”.31

44.

This requires Health Canada now to disclose four pieces of information which
it has failed to be transparent about in the Consultation Document:
(a)

Whether it has communicated with the Australian Department of
Health about the impact of plain packaging there (and, if so, the
content of such communications);

(b)

The extent to which there has been interaction in the development of
the Consultation Document with any of the authors of the research
referred to and relied upon in it;

28

http://www.liberal.ca/openness-and-transparency/.

29

See the World Health Organization, International Agency for Research on Cancer, Volume 12,
Methods for Evaluating Tobacco Control Policies (2008): https://www.iarc.fr/en/publications/pdfsonline/prev/handbook12/Tobacco_vol12.pdf.

30

http://www.liberal.ca/openness-and-transparency/.

31

http://www.budget.gc.ca/2016/docs/plan/ch7-en.html.

Page 21

(c)

The extent of its funding (direct or indirect) of any of the authors of the
research referred to and relied upon in the Consultation Document;
and

(d)

Whether – prior to the launch of the Consultation Document – it
discussed with any tobacco control research groups/academics the
development/preparation of the new “studies” which Health Canada
calls for in the Consultation Document.

45.

In the absence of such relevant information, JTI-Macdonald Corp. has made
a related access to information request (by way of letter to Health Canada on
August 25, 2016).

C.

Lack of clarity about policy objectives

46.

In its September 2004 report to the Government of Canada, the External
Advisory Committee on Smart Regulation stated that Canada’s regulatory
system, from the design stage to compliance and enforcement, should adhere
to the principles that:

47.

(a)

“Policy objectives should be clearly defined. Regulators must
explain their priorities and decisions, show why and how these
decisions are in the public interest, and be subject to public scrutiny”.32
(Emphasis added.)

(b)

“Regulation must achieve its intended policy objectives and must
advance national priorities. It should be based primarily on standards
and performance targets, rather than on how those targets are
achieved, in order to provide flexibility while serving the public
interest…”.33 (Emphasis added.)

(c)

“Regulators must account for their performance. They need to
announce their intended results and demonstrate their progress
in achieving them. Performance should be monitored, measured
and reported on publicly. Results should be used to modify
regulatory programs and should be systematically reported to the
public”.34 (Emphasis added.)

Consistent with these principles, in an expert report prepared for JTI,
Professor Martin Cave OBE (an expert in regulatory economics who has
specialized knowledge in the design of regulatory policies to achieve

32

Page 15 of http://publications.gc.ca/collections/Collection/CP22-78-2004E.pdf.

33

Page 11 of http://publications.gc.ca/collections/Collection/CP22-78-2004E.pdf.

34

Page 11 of http://publications.gc.ca/collections/Collection/CP22-78-2004E.pdf.
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economic and also social objectives, including expertise in the field of impact
assessment), has identified that internationally accepted regulatory principles
require: “Clarity of objectives – the nature and scale of the problem which the
regulation seeks to address must be clearly defined and the objectives of the
regulation must be clearly stated and legitimate”.35
48.

The Consultation falls well short of Canadian and international best practice in
this regard. No measurable goal is set in respect of the policies being
considered (let alone each of them individually).

49.

Despite the Consultation Document including a graph showing the “Past 30day Tobacco Use (any tobacco product) for the Period 2003-2013” and
stating that “The decline in the rate of tobacco use among youth witnessed
since 2003 has slowed down”, no mention is made of the statistical impact the
policies are expected to have (by reference to this or any other statistical
benchmark).

50.

This failure makes it impossible to assess, as a regulator should, whether the
policy intervention has been successful or unsuccessful in meeting the policy
goals set for it.

51.

Perhaps recognizing that plain packaging will not, in fact, cause a further
decline in the rate of tobacco use by minors or any other age group, the best
the Consultation Document can do is to present ‘intermediate outcomes’ 36 as
if they were public health goals.

52.

This lack of clarity about the objectives for the policy being proposed
damages beyond repair the credibility of the Consultation.

D.

Relationship with existing legislation

53.

Any regulator considering plain packaging should articulate clearly how it
expects such a measure to reduce smoking prevalence. This is only possible
once the (in)effectiveness of existing measures, and any changes in smoking
levels in recent years, are both properly understood.

54.

This makes it critical, before considering any new regulatory action, that a
policy maker first:

35

See paragraph 3.16 of the report: “Better Regulation and Certain Tobacco Control Measures”,
November 24, 2010. See also http://www.martincave.org.uk/.

36

The phrase ‘intermediate outcomes’ was used in a plain packaging context in the UK by Sir Cyril
Chantler in his report “Standardised packaging of tobacco: Report of the independent review
undertaken by Sir Cyril Chantler, April 2014”. The closest the Consultation Document gets to goal
setting is to refer to the following two intermediate outcomes for plain packaging: to “reduce the
appeal of tobacco packages and the products they contain, particularly among young people” and
“protect young people and others from inducements to use tobacco” (pages 5 and 13).
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(a)

assesses the effectiveness of existing measures – is further regulation
(rather than better enforcement of existing ones) actually necessary?

(b)

properly understands if further regulation can deliver a material net
benefit to the status quo. Unnecessary ‘layering’ of regulatory
measures should be avoided; and

(c)

determines how pre-existing declines in tobacco consumption and/or
prevalence in Canada are likely to continue, absent the proposal.

55.

The same point has previously been made in a Canadian-specific context:
“Regulators must understand the cumulative impact of regulation and seek to
avoid overlap, duplication, inconsistency and unintended consequences”.37

56.

Professor Cave’s report (see above at paragraph 47) states that:
“…regulators must review and evaluate existing legislation (including whether
it is being effectively enforced) and other options before regulating further”.

57.

Properly understanding whether further regulation can deliver a material net
benefit to the status quo is vital. It avoids the unnecessary ‘layering’ of
regulatory measures (particularly when Health Canada has failed to show that
the layering of earlier tobacco control measures has been effective).

58.

Regulators should seek to avoid such layering as:

37

(a)

once markets adapt to regulatory changes, the costs of compliance
are much less than the costs of compliance in the period of
adjustment. A constant churn of new regulations therefore increases
the overall regulatory costs of firms impacted by regulatory change
relative to a situation in which they are permitted to adapt to one
regulatory measure before its impact is properly evaluated and, if
required, the next is introduced;

(b)

regulation often raises barriers to entry (e.g. by raising the costs of
building compliance systems and training staff to use such systems).
A small increase in barriers to entry from any one regulation might not
materially damage the effectiveness of competition in a market.
However, successive small increases in barriers to entry caused by
the layering of regulatory measures may do so. Where barriers to
entry are large, competition can be impaired; and

(c)

two or more regulations that attempt to address the same or similar
issues might not produce benefits equal to the sum of the benefits
each would produce in isolation.

Page 14 of http://publications.gc.ca/collections/Collection/CP22-78-2004E.pdf.
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59.

This means that, before introducing further tobacco regulation, Health
Canada must determine how pre-existing declines in tobacco consumption
and/or prevalence in Canada are likely to continue, absent the proposed
regulation. It is from this essential foundation and reference point that its
effectiveness analysis should flow.

60.

The approach adopted in the Consultation frustrates any such credible
analysis. As noted above, the Consultation Document includes a graph
showing the “Past 30-day Tobacco Use (any tobacco product) for the Period
2003-2013”. It then states that “The decline in the rate of tobacco use among
youth witnessed since 2003 has slowed down… However, in the following
three-year period, the slope of this decline has mostly plateaued” and “Other
past key measures include the mandating of pictorial health warnings that
cover 75% of the front and back panels of cigarette [packs]…”. But, whether
or not this is correct, it tells respondents to the Consultation:

38

(a)

nothing about the relevant baseline: in other words, the tobacco use
trend in the period from 2013 to the date the Consultation was
launched or the point in time when it is expected plain packaging
would be implemented following the regulatory process (see Appendix
B to the Consultation);

(b)

nothing about whether the fact that “the slope of this decline has
mostly plateaued” means Health Canada is now conceding that preexisting regulation was ineffective (as JTI was concerned it would be).
If so, Health Canada should consider:
(i)

the alternative policies that JTI identifies in Section Ten below;
and

(ii)

repealing those ineffective measures (as “Regulatory
measures must be regularly and systematically reviewed and,
where necessary, eliminated or modified”38);

(c)

nothing about the extent to which Health Canada is asserting its “past
key measures” such as “mandating of pictorial health warnings that
cover 75% of the front and back panels of cigarette [packs]…” have
been or will be effective separate from other measures; and

(d)

nothing about why Health Canada considers that plain packaging will
be effective in making the rate of past 30-day tobacco use for 15 to 19
year olds drop (when it is said to have currently plateaued) when data
published by the Australian Institute of Health and Welfare (the AIHW)

Page 11 of http://publications.gc.ca/collections/Collection/CP22-78-2004E.pdf.

Page 25

show that daily smoking prevalence among teenagers increased in the
period from 2010 (before plain packaging) to 2013 (after plain
packaging), reversing previous declines.39
61.

These failings are made all the more concerning and significant given that
plain packaging is a policy which will infringe fundamental rights and have the
serious negative impacts explained below.

E.

Policy-making from a flawed premise

62.

The Consultation Document fails to differentiate between the decision to start
smoking and the choice between different brands of cigarettes for an existing
smoker. This failing is significant because these are very different types of
decision. As explained below at paragraphs 83 to 85, the decision whether or
not to start smoking is influenced by a range of well-documented external
factors and not by branded packaging.

F.

A call for evidence rather than a real consultation

63.

For some of the proposals in the Consultation Document (notably those
measures “In addition to those adopted by Australia and other countries”),40
Health Canada cannot even seek to rely upon existing, flawed consumer
survey research of the type addressed in Appendix B to this document. As a
result, the Consultation Document is in places no more than a “call for
evidence”; requesting “studies” that it wishes it had and/or encouraging the
development of them by tobacco control advocates.

64.

JTI’s position in this regard is clear: Health Canada would need a detailed
evidence-based consultation in light of this ‘new evidence’ (having made it
public first) before it could assess whether these other proposals are likely to
achieve a higher level of public health protection than:
(a)

the existing regulatory baseline (current Canadian packs with 75%
health warnings); and

(b)

the core proposals in the Consultation for which Health Canada says –
wrongly – it has some evidence of relevance.

39

The point in time at which plain packaging was introduced in Australia (December 2012) falls in the
period between the publication of data by AIHW (as the data is derived from a survey conducted
every three years). The data cannot determine whether plain packaging was causative.

40

See further the discussion from paragraph 108 below in respect of the six “measures being
considered…that would go beyond Australia’s” (as listed at page 10 of the Consultation Document).

Page 26

65.

Without doing so, this Consultation would be the opposite of what the Liberal
Party stood for in the general election: “Government should base its policies
on facts, not make up facts based on policy”.41

G.

No call for evidence that would undermine policy preferences

66.

The Consultation Document states that: “The decision to require plain and
standardized packaging measures invites consideration of potential
challenges relating to their implementation”. But this is far too limited in
scope: “In Australia, various stakeholders identified what they viewed as
implementation challenges during the development of the government
proposal. Health Canada is asking for your input with respect to some of
them” (emphasis added).

67.

The Consultation Document fails to ‘invite consideration’/‘ask for input’ in
relation to a number of the serious, negative and unintended consequences
that plain packaging will have (these are addressed further below).

68.

Given this, Health Canada fails to call for evidence that would undermine
policy options that it has already decided to pursue. As noted above, the
Consultation Document calls for evidence assumed to support plain
packaging and related measures (see, for example, question 2(b) on page
15 of the Consultation Document), but it does not call for evidence that
would reveal plain packaging to have failed in Australia and that it will
have serious negative impacts if pursued in Canada.

69.

Our view that this is a consultation in name only, wrongly looking only at one
side, not both sides, of the argument, is reinforced by Health Canada just
seeking the ‘evidence’ it thinks will support its policy preferences.

41

See paragraph 41(b) above.
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SECTION FOUR
THE ACTUAL EVIDENCE FROM AUSTRALIA - WHY IMPORT FAILURE?
70.

In this section, JTI explains that the evidence shows that plain packaging has
not worked in Australia and will not work in Canada and therefore asks: why
import failure?

A.

The Australian evidence

71.

Plain packaging has now been in place in Australia for more than three and a
half years. The empirical evidence42 does not show that plain packaging has
accelerated the rate of decline in smoking, or has had any public health
impact at all. Conversely, the experience from Australia does show that
plain packaging: damages brands (as brand owners lose valuable assets)
and competition; confuses retailers and smokers; and reduces government
tax revenues by accelerating downtrading and fueling the illegal trade. Plain
packaging is a failed policy in respect of which everyone loses (except
criminals).43

72.

In March 2015, JTI responded to the consultation which formed part of
Australia’s PIR, as described in paragraph 11 above. JTI’s response was
supported by an expert report prepared by Dr Lilico. These documents
constitute Appendix D to this document. JTI’s response reflected its view that
plain packaging has not changed the pre-existing rate of decline in smoking in
Australia.

73.

It is the actual experience from Australia, and – going forwards – from
countries such as the UK and France that, subject to legal challenges, should
be determinative of whether plain packaging can in fact further reduce
smoking in Canada.

74.

Therefore, JTI is concerned that the Consultation Document is deafeningly
silent on this evidence. 44 Wrongly, instead it:
(a)

favours out-of-date and flawed consumer research asking
respondents the wrong question: these studies ask people about what
they might do (they do not measure if people actually stopped

42

Including the data from Australia, and analysis of such data, considered in Dr Lilico’s March 2015
report. For the reasons stated below and in light of Dr Lilico’s August 2016 report, neither the PIR
nor the Chipty Report (as defined in paragraph 77(b) of this document) demonstrate that plain
packaging has reduced further smoking levels in Australia.

43

The negative and unintended consequences of plain packaging in Canada are explained below.

44

The only reference in the Consultation Document to Australian data is to changes in retail prices.
The Consultation Document includes no reference to the PIR, the Chipty Report (as defined in
paragraph 77(b) of this document) or the AIHW data.
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smoking or smoked less) and do not even compare the relevant
packs;45 and
(b)

relies upon historic industry documents that cannot be a meaningful
substitute for actual evidence as to whether plain packaging would be
effective in reducing smoking.46

B.

The PIR and the Chipty Report

75.

The PIR was published on February 26, 2016. Perhaps unsurprisingly, given
that the Australian Department of Health was reviewing the effectiveness of
its own policy (which it had publicly predicted would be successful), it
concluded that the implementation of plain packaging, combined with other
measures, has begun to reduce smoking rates in Australia.

76.

It acknowledged that a number of regulatory measures, including multiple tax
increases, had come into force during the same period and, as a result, the
full effect of plain packaging would only be observed in the long term. In
other words, even the Australian Department of Health’s own PIR accepts
that any continuance of the declining trend in smoking rates cannot be
said to be caused by plain packaging alone (a conclusion which
contradicts the requirement in Australia to assess the actual public health
impact of this measure separately from others). This reinforces the
speculative nature of the PIR’s conclusions.

77.

The PIR dismisses altogether the existing detailed evidence that
demonstrates that there are no proven health benefits of the measure.
Instead, the PIR bases its conclusions on a questionable selection of reports:
(a)

It relies extensively on existing studies and surveys (often prepared by
tobacco control advocates who already supported the policy before
developing evidence supposedly showing it would work). This

45

As stated at paragraph 86 of this document, the question is not whether, given a choice between a
standardized and a non-standardized pack, someone would be more likely, all other things being
equal, to choose the latter. The question that matters is: if there were no options other than
standardized packages, would adolescents who were otherwise inclined to smoke choose not to?
The failure to research this question is made more remarkable in circumstances where the studies
relied upon in the Consultation Document do not even compare the relevant non-standardized and
standardized packs (i.e. current Canadian packs with 75% health warnings versus those with plain
packaging as mocked up and made public for the first time in Appendix A to the Consultation
Document).

46

For example, the Consultation Document refers to “an internal document on market testing
techniques dated 1987” which states that “The following key elements are of prime importance in
the enhancement of the smoker's self-perceptions: – the physical characteristics and appearance of
the product, including length, diameter, tipping, etc. – the package, including brand name, logo,
color, design, crest, box, soft pack, etc. – the advertising, including role models, personality/lifestyleidentification, product support, etc.”. The documents relied upon mostly concern tobacco
advertising and marketing activities which have been banned in Canada and, as such, are irrelevant
to the question of whether plain packaging is likely to be an effective means of reducing smoking.
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research examines people’s perceptions about plain packaging and,
therefore, not their actual smoking behaviours. As such, these studies
and surveys do not constitute reliable evidence (this is discussed in
further detail below).
(b)

In seeking to support the conclusion that “packaging changes have
contributed to declines in smoking prevalence”,47 the PIR relies on a
report by Dr Tasneem Chipty48 published along with the PIR (the
Chipty Report). The Chipty Report contends that plain packaging,
when considered together with Australia’s new health warnings (which
increased in size from 30% to 75% on the front of cigarette packs), 49
have together resulted in “a statistically significant decline in smoking
prevalence of 0.55 percentage points over the post-implementation
period, relative to what the prevalence would have been without the
packaging changes”.

78.

Dr Lilico considers in his August 2016 expert report (see Appendix E) the
Chipty Report’s conclusion that there has been “a statistically significant
decline in smoking prevalence of 0.55 percentage points” following the
introduction of plain packaging in Australia. In his report, Dr Lilico explains
that the use of orthodox econometric techniques calls into question the
reliability of this conclusion in the Chipty Report. His analysis finds two earlier
statistically significant breaks which, when introduced into models based on
the data he has considered, have the effect of removing the impact reported
by Dr Chipty. In his time series models, both with and without additional
economic factors, there is no such impact. In other words, there becomes no
basis for suggesting that there was a statistically significant decline in
Australian smoking prevalence since the introduction of plain packaging.

79.

The Chipty Report also suffers from several methodological flaws that make
this and its other conclusions questionable. More specifically:
(a)

It does not control for the impact of price of tobacco products.

(b)

It relies on a private commercial dataset, the Roy Morgan Single
Survey (RMSS), to consider the Australian legislation’s impact on
smoking prevalence in Australia, but Dr Chipty has not made publicly

47

See page 4 of the PIR: “In light of all of this evidence, the PIR concludes that tobacco plain
packaging is achieving its aim of improving public health in Australia and is expected to have
substantial public health outcomes into the future”.

48

“Study on the Impact of the Tobacco Plain Packaging Measure on Smoking Prevalence in
Australia”, January 2016. See Appendix A at: http://ris.dpmc.gov.au/2016/02/26/tobacco-plainpackaging/.

49

http://www.health.gov.au/internet/main/publishing.nsf/Content/tobacco-warn.
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available the data/materials relied upon in the Chipty Report. 50 Nor
does the Chipty Report explain the rationale for choosing the data
relied upon above other models which could have been selected. This
means that anyone considering the PIR, whether it is another
regulator (such as Health Canada) or a member of the Australian (or
Canadian) public, is left unable to replicate the analysis undertaken in
the report without committing to the considerable expense of buying all
of the data.
(c)

It does not distinguish between the introduction of plain packaging,
and the introduction in Australia of new, larger health warnings at the
same time. This is made more significant in the context of this
Consultation by the fact that Canadian health warnings already cover
at least 75% of the front of packs. Unsurprisingly, therefore, the PIR is
left unable to isolate the specific impact that plain packaging (if any) is
said to have had.

(d)

It is unable to provide any evidence on the impact (if any) of plain
packaging on minors (see paragraph 89 below).

80.

Australia’s plain packaging law is being challenged by a number of countries
at the World Trade Organization (WTO) as they believe it breaches WTO
rules.51 Dr Chipty is one of Australia’s experts in this dispute. In this context,
Dr Chipty’s PIR-related analysis has been strongly criticized: “Dr Chipty’s PIR
Report provides a flawed and misleading assessment based on a narrow and
self-serving selection of datasets, behavioural metrics, and methodologies
presented in the WTO proceedings. Conveniently, Australia fails to mention in
the PIR that Dr Chipty’s PIR analysis – largely recycled from the WTO
proceedings with a few novel tweaks – has been subject to detailed criticisms
by the complainants’ experts, such as her failure to control for breaks in the
secular smoking trend, or reweighting”.52

C.

Other Australian data

81.

AIHW data53 shows that:

50

Dr Lilico explains in his August 2016 report that an aggregated data series has been released in
May 2016 by the Australian Department of Health following a freedom of information request for the
data applied in the Chipty Report.

51

Honduras, the Dominican Republic, Cuba and Indonesia have brought challenges against the
Australian plain packaging legislation, which is to be settled by the WTO Dispute Settlement Body.

52

See paragraphs 79 – 82 of the “Integrated Summary of its Submissions to the WTO Dispute
Settlement Panel”, dated March 23, 2016: http://mic.gob.do/media/22058/20160323%20%20DOM%20Integrated%20Executive%20Summary%20(EN).pdf.

53

See paragraph 60(d) above.
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D.

(a)

daily smoking prevalence declined by 2.3 per cent between 2010 and
2013 in Australia, consistent with the pre-existing trend; and

(b)

more 12-17 year olds were smoking on a daily basis after the rules on
plain packaging came into effect in Australia than before. This has
been recognized by the UK’s 2015 IA, which reports that: “The daily
prevalence rate for 12 to 17 year olds [in Australia] rose from 2.5% to
3.4% between 2010 and 2013”.54

The failure of plain packaging in Australia is entirely unsurprising

Packaging is not a predictor of smoking by minors
82.

The failure of plain packaging in Australia is entirely unsurprising. Branded
packaging does not cause people to start or continue smoking when they
otherwise would not have.

83.

The key causes of smoking by minors in Canada are consistently reported to
be factors other than the colour or shape of tobacco packaging/the cigarettes:
(a)

The Canadian Cancer Society identifies as the “Reasons youth start
smoking”: “Many young people between the ages of 10 and 18 begin
to experiment with smoking due to peer pressure. Young people try
smoking to be like others in their peer group or to appear cool and
grown up. They also smoke to rebel against authority or to relax in
awkward social settings” (emphasis added).55

(b)

The Canadian Paediatric Society’s May 10, 2016 position statement
“Preventing smoking in children and adolescents: Recommendations
for practice and policy”56 (the Canadian Paediatric Society’s Report)
identified a number of factors that increase the risk of smoking
initiation among minors including low socio-economic status, peer and
family influence, poor school performance and older age at time of
parental smoking cessation. It notes that the two leading contributors
to smoking initiation in teenagers are “access to tobacco and
individual attitudes and beliefs about smoking, which often arise from
the environment”.

54

See para 85 of the UK’s 2015 IA.

55

http://www.cancer.ca/en/cancer-information/cancer-101/what-is-a-risk-factor/tobacco/smoking-andyouth/#ixzz4DbpQ1fwi.

56

http://www.cps.ca/en/documents/position/preventing-smoking.
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(c)

A December 2015 “qualitative study on Canadian youth’s perspectives
of peers who smoke”57 reports that:
(i)

The decline in the rate of smoking among underage Canadians
could be partly due to health promotion initiatives that include
anti-smoking legislation or because of the changing
perspectives towards smoking whereby minors no longer
consider smoking to be cool, instead preferring healthier
lifestyles.

(ii)

For over two decades, increased attention directed at
predicting smoking behaviour demonstrates that peer
influence, peer selection, and health risk awareness play
important and influential roles in why minors smoke. Peer
influence and selection that result from different types of
friends, peer groups, and crowd affiliations, have a direct effect
on the likelihood of minors to smoke or not.

84.

Consistent with the above, expert analysis commissioned by JTI and
undertaken by Professor Steinberg, a leading authority in adolescent
judgment, decision-making and risk-taking, reaffirms that tobacco packaging
is not relevant to minors’ decisions to experiment with smoking (see his
August 2016 expert report at Appendix F (Steinberg 2016)). In his expert
opinion, standardizing tobacco product packaging, or the cigarette itself, will
not diminish underage smoking at all, either in terms of initiation or
progression. This reflects the fact that the decision to begin smoking is
influenced by a well-documented set of factors, such as the smoking
behaviour of peers – not branded packaging (see paragraphs 5.7 to 5.15 of
Steinberg 2016).

85.

Even experts engaged by Australia for the WTO dispute have accepted that:
“it is highly improbable that an adolescent who is interested in smoking will
decline a cigarette from a friend because of the packaging” and that “young
people do not pay attention to risk information”.58

86.

Professor Steinberg states that studies relied upon to suggest that plain
packaging would reduce youth smoking, including those cited in the
Consultation Document, are often conducted with adults and not minors.
These studies also compare the appeal of standardized and nonstandardized packs. However, the question is not whether, given a choice

57

See BMC Public Health 201515:1301, DOI: 10.1186/s12889-015-2683-4, December 28, 2015:
http://bmcpublichealth.biomedcentral.com/articles/10.1186/s12889-015-2683-4.

58

See paragraphs 79 – 82 of the “Integrated Summary of its Submissions to the WTO Dispute
Settlement Panel”, dated March 23, 2016: http://mic.gob.do/media/22058/20160323%20%20DOM%20Integrated%20Executive%20Summary%20(EN).pdf.
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between a standardized and a non-standardized pack, a minor would be
more likely, all other things being equal, to choose the latter. (See paragraphs
5.20 and 5.21 of Steinberg 2016.)
87.

Professor Steinberg’s view, with which JTI agrees, is that research comparing
the relative appeal of standardized and non-standardized packaging is
irrelevant to what should be a central question in the Consultation. Namely, if
all packs were standardized packages, would minors who were otherwise
inclined to smoke then choose not to? Professor Steinberg notes that there
are no studies that directly answer this key question. (See paragraphs 5.22
to 5.25 of Steinberg 2016.)

88.

Professor Steinberg’s views are consistent with actual data from Australia,
which does not show any accelerated decline in smoking prevalence among
minors since the introduction of plain packaging.

89.

Tellingly, neither the PIR nor Dr Chipty’s reports draw any conclusions in
respect of the impact of plain packaging on smoking prevalence among
minors in Australia. Dr Chipty appears to have had access to the RMSS data
for 14 to 17 year olds.59 If so, conclusions could have been made about the
extent to which plain packaging has caused changes (positive or negative) in
smoking by minors, but this was not done.

Plain packaging runs contrary to established marketing theory
90.

The Consultation is wrong to assert that: “The design and appearance of
packages, and of tobacco products, are … used extensively to … reduce the
perception of risk and harm” and “The promotion of tobacco through
packages and products is particularly effective in adolescence and young
adulthood…”.

91.

It is well accepted that when a product60 is first introduced (such as the launch
of smartphones), promotional marketing can communicate the product’s
availability and attributes to persuade people to use that product (as well as to
buy a particular brand). However, by the mature and declining stages of a
product being in the market, consumers are aware of the product and (if
interested) its attributes, so marketing has a negligible impact on the
consumer’s decision to start using that product category. External factors
become more important in deciding whether a consumer will participate in the
category or not. Instead, the role of marketing is to differentiate brands,

59

See, for example, Appendix D at page 33 of the Chipty Report.

60

In this context, it is important to differentiate between products (such as cigarettes or whisky) and
brands (such as Camel or Seagram’s VO).
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reinforce brand loyalty, limit price erosion and encourage switching behaviour
(which is hugely important to all tobacco manufacturers in Canada).
92.

Branding does not promote the generic act of product consumption, nor can it
persuade someone to join a mature, known category. Branded packaging
conveys and builds upon brand attributes, and so can only be meaningful in
differentiating brands, which is irrelevant to non-smokers.

E.

Longer term assessment of broader, actual experience

93.

JTI’s position is that plain packaging has failed in Australia and that failure
should not be repeated here.

94.

Even the fiercest proponents of plain packaging (including one who had
previously described it as a “weapons-grade public health policy” that would
“turbocharge” the decline in smoking rates among minors) 61 have been
unable to show that plain packaging has worked in Australia. Others have
now conceded that it will have no positive impact on existing smokers who
wish to quit.62

95.

A decision by Health Canada to disagree with JTI’s view of the evidence does
not permit it then to push ahead with plain packaging regardless. As an
absolute minimum, evidence-based policy-making, as promised by the new
federal government, necessitates in that case a longer term assessment of
broader, actual experience of plain packaging from Australia, and from
countries in Europe – such as the UK63 and France.64

61

See the comments made by Professor Simon Chapman in July 2012, prior to the introduction of
plain packaging in Australia: http://www.huffingtonpost.co.uk/simon-chapman/plain-tobaccopacks_b_1499203.html. In December 2015, his position was: “Plain packs were unlikely to act
suddenly in the way tax rises do, although the unavoidably huge graphic health warnings may well
have acted like straws that broke the Camel’s back of worry about smoking. Their impact was far
more likely to be of the slow-burn sort…”: http://theconversation.com/the-slow-burn-devastatingimpact-of-tobacco-plain-packs-51727.

62

Cancer Research UK’s position is now: “[plain packaging] isn’t about telling people to quit, it’s about
stopping
the
next
generation
from
starting
in
the
first
place”,
http://web.archive.org/web/20130329102747/http://www.cancercampaigns.org.uk/ourcampaigns/the
answerisplain/moreinformation/.

63

The UK plain packaging regulations require that the UK Secretary of State must publish a report to
assess the extent to which the policy’s objectives have been achieved. The first report must be
published before the end of the period of five years beginning with the day on which these
Regulations come into force (i.e. before May 20, 2020). Reports under this regulation are
afterwards
to
be
published
at
intervals
not
exceeding
five
years.
http://www.legislation.gov.uk/uksi/2015/829/regulation/21/made.

64

In addition to waiting for the determination of whether the Australian law is WTO compliant and until
the lawfulness of each of the UK and French measures has been determined.
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F.
Having ignored the actual evidence, the Consultation relies on out-ofdate and flawed consumer surveys
96.

Silent as to the actual evidence from Australia (presumably as it fails to
demonstrate that plain packaging would change smoking behaviour), the
Consultation turns to: “…independent research spanning at least two decades
and multiple countries” and “numerous studies [which] have suggested that
plain and standardized packaging requirements reduce the appeal of tobacco
packages and the products they contain, particularly among young people”.

97.

As JTI explains in detail in Appendix B, doing so is unreliable because this
research:
(a)

is not independent (it has been prepared by a small community of
individuals who were already dedicated plain packaging proponents);

(b)

is out-of-date;

(c)

is methodologically flawed; and

(d)

asks the wrong question.

G.

The evidence that does exist only shows the policy’s negative impacts

98.

The absence of evidence of the type the new federal government assured
Canadians it was entitled to expect before policy-making, is made more
egregious by the policy’s negative and unintended consequences.

99.

The actual experience from Australia, and expert analysis, 65 confirm that
mandating plain packaging will have a number of serious, negative and
unintended consequences. In Sections Six to Eight of this document, JTI
explains that plain packaging would:

65

(a)

destroy the substance of our most valuable assets (while negatively
impacting Canada’s credibility, particularly from the perspectives of
other owners of valuable intellectual property and foreign investors);

(b)

worsen the illegal trade in tobacco products;

(c)

severely and permanently damage our business;

(d)

damage other legitimate businesses; and

(e)

reduce Canada’s tax take.

See Dr Lilico’s report “Economic Analysis of a Plain Packs Requirement in the UK, A report by
Europe Economics” dated June 29, 2012.
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SECTION FIVE
THE SCOPE OF THE PROPOSALS
100.

Section Three of this document explained that the Consultation Document
includes measures “In addition to those adopted by Australia and other
countries”. The proposals contained within the Consultation Document are
broad ranging and are not limited to banning branding on cigarette packs
(albeit this, of itself, would be an unjustified and unsuccessful policy).

101.

This section addresses the Consultation Document’s proposals:
(a)

to standardize “Tobacco Package Shape and Size”;

(b)

to extend plain packaging to cigars and pipe tobacco; and

(c)

to “…go beyond Australia’s” plain packaging requirements.

A.

Proposals to standardize “Tobacco Package Shape and Size”

102.

The changes made by JTI to the shape of its Canadian cigarette packs (for
the reasons explained in paragraph 28 above) have increased product choice
without resulting in any negative public health impact. Therefore, the following
proposals to standardize “Tobacco Package Shape and Size”66 are of specific
concern to JTI:
(a)

Cigarette packaging would be permitted in one of two types:
“• Rectangular shape flip-top
• Rectangular slide-and-shell”

103.

(b)

“Package to be cuboid (six-sided)”

(c)

“Surfaces meet at firm 90 degree angles”

(d)

“No embellishments (embossing, decorative ridges, bulges, other
irregularities of shape or texture, or any other embellishments)”

(e)

“Only rigid and straight edges (no rounding, bevelling or other
shaping)”.

Perversely, while expert evidence demonstrates that there is no reliable
evidence that these proposals would have a positive public health impact, 67

66

See page 12 of the Consultation Document.

67

See Professor Timothy M. Devinney’s report: “Analysis of the European Commission’s Proposal to
Revise the Tobacco Products Directive as it Pertains to Various Design Restrictions for Tobacco
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they risk having a negative one. The most basic cigarette pack shapes (a
rectangular shape flip-top/slide-and-shell) are less expensive for
counterfeiters to replicate than more complicated pack shapes. Therefore,
these proposals would force the use of pack shapes most likely to be
counterfeited and create new opportunities for those who sell unregulated,
illegal tobacco products to underage and adult Canadians.
104.

The Consultation Document fails to point out that proposed measures such as
bans on bevel-edged packs have been rejected elsewhere, including in those
EU Member States who have introduced/intend to introduce plain packaging
(for example, the UK and France). The Consultation Document also fails to
explain that the EU considers that it has achieved a high level of public health
protection through legislation which makes clear that packs with: “…rounded
or bevelled edges should be considered acceptable”.68

105.

The Consultation Document has cited no reliable evidence for why it is
necessary to go beyond the EU position and for Canada to mandate packs
with “rigid and straight edges” and therefore why banning “rounding, bevelling
or other shaping” will reduce smoking.

106.

These extreme requirements would have serious negative commercial
impacts as they would eliminate a significant number of existing packages
from today’s marketplace and unnecessarily deny adult smokers product
choice.

B.

Proposals for other tobacco products

107.

Without evidential justification, the Consultation proposes that plain packaging
would extend to cigars and pipe tobacco. This is despite the fact that Health
Canada has not previously suggested that there is a concern with minors
smoking such products,69 and the UK has said that there is not.70

Products”, June 1, 2013. In this report, Professor Devinney concludes that studies relied upon to
support proposals including that cigarette packs must be cuboid and have a flip-top lid and
prohibiting so-called “slim” cigarettes do not constitute reliable evidence that such proposals would
be effective in reducing smoking.
68

See recitals 28 and 54 of EU
content/EN/TXT/?uri=celex:32014L0040.

69

JTI recognizes that Health Canada has previously stated that: “…little cigars appeal to young
Canadians” (emphasis added):
http://healthycanadians.gc.ca/publications/healthy-living-viesaine/cigar-concerns-cigare-inquietudes/index-eng.php. However, the same website explains that
there is a difference between “little cigars” and “cigars” and it does not suggest that “cigars” or pipe
tobacco: “…appeal to young Canadians”.

70

See the UK’s 2014 plain packaging consultation document (paragraphs 5.9 to
5.12): https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/323922/Cons_
doc.pdf.

Directive

2014/40/EU: http://eur-lex.europa.eu/legal-
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C.

Other proposals “that would go beyond Australia’s”

108.

Page 10 of the Consultation Document lists six “measures being
considered…that would go beyond Australia’s”.
It first does so “for
packaging” and then “for tobacco products”.

109.

Before raising specific concerns about certain of the unnecessary and
unjustified potential restrictions listed on page 10 of the Consultation
Document, it is important to make a point of principle. If the federal
government’s true objective is to regulate further and more aggressively than
any other country which has considered plain packaging that, of course, can
be achieved by layering measures that “go beyond Australia’s” or those of
other countries. However, this is not a legitimate objective and therefore
cannot be the correct approach. When considering proposals which infringe
fundamental rights, reduce consumer choice, damage competition and fuel
illegal activities, Canada is required to ensure that it only progresses
proposals which will be effective in causing a positive public health impact.
No form of plain packaging will be.

110.

Because of the potential impact to other businesses throughout the supply
chain, Health Canada should give proper consideration to, and take into
account, the views and evidence put forward by the manufacturers of tobacco
packaging, filters and cigarette paper, as part of this Consultation and in the
related cost-benefit analysis.

Packaging: “Limits on the number of words in the brand name displayed”
111.

The Consultation Document suggests that a Canadian plain packaging
measure could limit the number of words used in a product brand name.

112.

No public health justification or evidence-based rationale is identified for such
a measure. Nor does the Consultation Document explain how this arbitrary
and ill-thought out idea could ever work in practice. Such a failure is made
more remarkable by the fact that:
(a)

this would unfairly distort competition between the manufacturer who
has a brand name within the word limit and the manufacturer who is
one word over it; and

(b)

a previous Minister of Health has accepted, in parliamentary debate,
that such a prohibition on the use of a brand name on a tobacco
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product would breach trade mark law and the Canadian Charter of
Rights and Freedoms (the Canadian Charter).71
113.

Although the scope of this proposal is uncertain, any such limitation would
inevitably damage our ability to maintain and build upon the reputation of our
brands. This would also further reduce our ability to differentiate products
within brand families, making it more difficult for consumers to understand the
product that they are purchasing. In addition, a restriction on brand name
length would frustrate our ability to introduce in Canada brands from other JTI
markets and to launch further brand extensions.72

Tobacco products: “Single length and minimum diameter” and “Single
unattractive colour” for cigarettes
114.

The Consultation Document provides no purported public health justification
for mandating a single length for cigarettes and for removing from adult
smokers the choice between JTI’s regular (generally, 72mm) and ‘king size’
(generally, 84mm) cigarettes. This is not surprising when Health Canada has
said, when discussing shorter cigarettes, that smoking them “…poses the
same risk of harmful health effects as smoking other Canadian cigarettes”.73

115.

Given the studies referred to at page 3 of the Consultation Document, JTI
assumes that mandating a “minimum diameter for cigarettes” is intended to
target so-called “slim” cigarettes. In this context, JTI notes and endorses the
European Parliament’s, and the EU Council of Ministers’ previous rejection of
a proposal to ban “slim” cigarettes. As a Committee of the European
Parliament rightly noted: “there is no convincing evidence that the diameter of
a cigarette itself… is a decisive factor for starting to smoke at a young age ”.74

116.

Consistent with this, expert analysis affirms that studies relied upon (including
studies relied upon in the Consultation Document) to support banning socalled “slim” cigarettes do not constitute reliable evidence that doing so would
be effective in achieving positive public health impacts. 75

117.

Similarly, a study published in May 2016 reported a lack of association
between the market share of “slim” cigarettes and smoking prevalence rates

71

http://www.parl.gc.ca/content/hoc/archives/committee/352/sant/evidence/25_96-12-06/sant25_blke.html.

72

As discussed below at paragraph 164, in January 2016, we launched Camel North as an extension
to Camel (a long-standing super-premium brand in Canada).

73

http://healthycanadians.gc.ca/publications/healthy-living-vie-saine/mini-cigarettes/index-eng.php .

74

Internal Market and Consumer Protection Committee’s Opinion dated 20 June 2013, page 3:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=%2f%2fEP%2f%2fNONSGML%2bCOMPA
RL%2bPE-508.048%2b03%2bDOC%2bPDF%2bV0%2f%2fEN.

75

See footnote 67 above.
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and concluded that “policy measures aimed at restricting the sales of slim
cigarettes are unlikely to be effective at reducing smoking prevalence”.76
118.

The Consultation Document also fails to explain, let alone justify, why a
“single unattractive colour” for cigarette papers when such cigarettes could,
presumably, only be sold in packs covered in a mandated “unattractive
colour”, will have an additional positive health impact. 77

119.

Banning different length/width cigarettes or mandating a “single unattractive
colour” for cigarette papers would, without reducing smoking, remove
consumer choice, cause unjustified costs to business and further
commoditize the product (to the advantage of the gangs involved in the illegal
trade in tobacco78).

76

See “Cross-Sectional Relations Between Slim Cigarettes and Smoking Prevalence”, Adam Slater,
Beiträge zur Tabakforschung International/Contributions to Tobacco Research. Volume 27, Issue 2,
Pages 75–99, ISSN (Online) 1612-9237, DOI: 10.1515/cttr-2016-0010, May 2016.

77

The same is true for the proposal in page 14 of the Consultation Document that: “The ‘lowered
permeability band’ on cigarettes (if any) to be in a standardized colour”.

78

Cigarette stick design standardization facilitates the manufacture of counterfeit products, creating
new opportunities for illegal traders. Counterfeiters will need only to meet a government mandated
cigarette stick design, rather than having to keep up with manufacturers’ evolving technologies and
innovation. This will be exacerbated with a ban on trade marks on the stick, which would allow
counterfeiters to create one specification for all of the brands they counterfeit.
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SECTION SIX
PLAIN PACKAGING WILL DESTROY OUR MOST VALUABLE ASSETS
120.

Our valuable intellectual property in Canada is key to:
(a)

differentiate our products, from each other and from competitors’
products; and

(b)

maintain competitive advantage.

Members of the JTI group own a broad range of registered trade marks that
we take extensive steps to protect. 79 We use these trade marks and other
valuable intellectual property rights for products which JTI-Macdonald Corp.
distributes in Canada.
121.

The portfolio of JTI’s Canadian trade marks includes over two hundred
registrations (or pending registrations) in respect of tobacco products
currently sold in Canada. Those registered trade marks take a variety of
forms including word trade marks (for example, for the name of a brand), and
non-word trade marks (such as device or design marks, marks for pack fronts
and colours claimed as an element of a trade mark).

122.

Some of those trade marks have been registered – and used – for a very long
time. They include the word “Export”, which has been registered in Canada
since 1928, and the Macdonald ‘Lassie’ design (a woman in highland dress),
which has been an integral part of JTI’s heritage since 1934 when renowned
Canadian artist Rex Woods immortalized Betty Annan Grant as the Highland
Lassie, and has been registered as a Canadian trade mark since 1935. The
Macdonald Lassie rapidly became iconic, representing the company’s proud
heritage and has become integrally linked to the Export A brand. Since her
addition to Export A packaging in the mid-1930s, the Macdonald Lassie has
represented 80 years of Canadian business tradition.

123.

Despite regular refreshes of the Export A pack design, and in the face of
ever-encroaching use of our packs for government messaging, the ‘Export’
word mark and a version of the Macdonald Lassie design mark (featuring a
version of the head of the original ‘Lassie’ mark) are still used on current
packs of Export A and are important to convey the legacy, provenance and
quality of that brand.

79

Globally, we take extensive steps to protect our intellectual property rights, including by way of a
rolling program of trade mark applications, oppositions, renewals and enforcement actions.
Enforcement efforts include actions against third parties on the basis of our registered trade marks,
and our unregistered intellectual property rights (for example, by way of a passing off claim), in
addition to (or in support of) actions taken by regulatory enforcement agencies.
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124.

JTI’s packs incorporate a number of distinctive branding elements that help to
convey the legacy and consistency of the quality of our products and
therefore have been developed and protected over the years. For example:
(a)

on packs of Export A, ‘1928’ appears over the Macdonald
Lassie. This reflects the fact that the brand was first launched in
Canada in that year, as ‘Macdonald’s Export’, and has been sold ever
since (see Appendix C for further details on the history and
development of the Export A brand and the steps we take to protect
our intellectual property);

(b)

the distinctive fleur-de-lis logo on Macdonald Special has appeared on
packs for over a decade and benefits from registered trade mark
protection; and

(c)

the crest on Macdonald Menthol and Macdonald Select conveys the
history and provenance of the brand, representing the Macdonald
family crest.

As these are not brand or variant names, any further use of them on packs
will be prohibited if plain packaging is adopted in Canada.
125.

By way of example, the following images show examples of trade marks used
by JTI for Export A (on the front of the pack, the side panel of the pack, the
inside of the pack and on the cigarette itself).

EXPORT word
mark
TMDA43755

Pending
trademark
1788881

TMA483873

Pending pack front
trademark
1788886

Pending trademark
1788875

Pending X
word mark
1788871
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126.

Certain of the brands we sell in Canada use logo trade marks that – of
themselves – are highly distinctive and have a reputation here. As explained
above, the Macdonald Lassie has been used on packs for decades, is
recognizable in its own right and helps to differentiate Export A from other
brands in the market. The Camel ‘Beast’ and Winston ‘Eagle’ logos are also
examples of distinctive JTI logo trade marks that have gained a reputation in
Canada and play an important role in differentiating those brands. We will
not be able to use any of these logos on packs (or cigarettes themselves)
under plain packaging, harming our business without a public health gain.

127.

Similarly, plain packaging as currently contemplated in the Consultation
Document would, at best, force us to print our brand name on packs in a
specified format, not currently used in Canada. For some products, even
that would not be possible if, as proposed, 80 a Canadian plain packaging
measure limits the number of words used in a brand name.

128.

If plain packaging is adopted in Canada, it would (among other things)
prohibit the use of any of our registrations or applications for Export A pack
front trade marks, the ‘X’ logo, the Macdonald Lassie trade mark, ‘1928’ and
any form of embellishment on a pack (including embossing, decorative ridges,
bulges or other variations in shape).

129.

It is because of the value that has been invested and built up in our brand
portfolio, and its corresponding trade marks, that JTI is concerned that plain
packaging will destroy81 some of our most valuable assets (with there being
no public health benefits when doing so).

80

See paragraph 111 above.

81

That this is the reality of plain packaging was recognized by the UK Government in its 2014 plain
packaging impact assessment (paragraph 85, page 23) which talks of: “tobacco manufacturers…
[being] deprived of the value of their brands”.
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SECTION SEVEN
PLAIN PACKAGING WILL WORSEN THE ILLEGAL TRADE IN TOBACCO
130.

JTI takes a zero-tolerance approach to the illegal trade and has made
significant efforts to combat it. As well as the societal harm caused by the
illegal trade (including by funding criminal activities, encouraging minors to
interact with criminals and reducing government tax revenues), it damages
lawful businesses and undermines our brands.

131.

The fight against the illegal trade is an ever greater priority for JTI in Canada
given the pre-existing scale and nature of that trade here: 82

132.

(a)

According to the RCMP, there are over 50 illegal factories across
Ontario and Quebec and these factories can produce between 3,000
to 10,000 cigarettes per minute. Over 170 organized crime groups are
involved in the illegal tobacco market in Canada. 74% of these groups
are also involved in drug trafficking and/or weapons trafficking.

(b)

The sale of illegal cigarettes is a highly profitable activity for criminals.
The Ontario Ministry of Finance’s website states that: “Contraband
cigarettes can be purchased for as little as a few dollars. The profits
generated from contraband tobacco may also fuel other criminal
activity, including trafficking of drugs, purchasing illegal weapons and
funding other illicit activities”.83

(c)

It is estimated that the gross profit (not revenue, profit) after producers
and traffickers take their cut is $75 million dollars annually going
directly to criminal organizations in Canada.

(d)

By way of example, about 1 in 3 cigarettes purchased in Ontario are
illegal cigarettes. Given past estimates of annual consumption, that
could mean as many as 3 billion cigarettes consumed in Ontario are
illegal – the equivalent of about 15 million cartons.

(e)

The illegal trade is a key means by which underage Canadians access
tobacco products and therefore undermines efforts to reduce smoking
by minors (as described further below at paragraph 156 below).

Any increase in the illegal trade from plain packaging, and the extent that
Canadian smokers move from Canadian duty paid to non-Canadian duty paid
products (knowingly or unknowingly), undermines efforts to reduce smoking

82

Unless otherwise stated, the following information comes from http://stopillegaltobacco.ca/.

83

http://www.fin.gov.on.ca/en/tax/tt/illegal.html.
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among minors at the same time as reducing the profitability of lawful
businesses.
133.

JTI has identified eight reasons why plain packaging risks fuelling the illegal
tobacco trade, an issue which Health Canada has failed to address
adequately in the Consultation Document. These reasons are set out below.

A.

Plain packaging removes a key reason for not smoking illegal tobacco

134.

Plain packaging will destroy brand equity in our high quality, premium brands.
Doing so will eradicate a key reason why a large number of existing adult
smokers prefer our brands (which are manufactured to the high standards
demanded by Canadian regulation) to unregulated, illegal tobacco. Such
smokers make this choice despite the fact that illegal tobacco products are
sold at one-tenth the price of legitimate brands.

B.

Illegal traders will continue to use their own branding

135.

Plain packaging will create an opportunity for those behind the illegal trade in
tobacco to use branding when we cannot use ours.

136.

It is already the case that illegal tobacco products in Canada use branding.
See, for example, the images below (including “Expert Mohawk”, which
intentionally resembles JTI’s Export A brand name):

137.

Many such products do not currently comply with Canada’s strict tobacco
control restrictions and it is only logical to assume that they will continue to be
sold in branded packs even if legitimate manufacturers, like JTI, are forced to
use plain packaging.

138.

This effect will be compounded if, as predicted, plain packaging leads to the
illegal importation of branded products from Asia targeting the large
communities of “Southeast Asians, West Asians, Koreans and Japanese…in
the three largest census metropolitan areas: Toronto, Montréal and
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Vancouver”.84 In this context, it has been reported that: “Counterfeit
cigarettes from China are common in BC, and sometimes sold at legal retail
establishments” and “counterfeit cigarettes arriving from overseas in shipping
containers from China and Vietnam”.85 Such an effect will be consistent with
the post-plain packaging experience in Australia.86
C.

Illegal traders (counterfeiters) will continue to use JTI’s branding

139.

Plain packaging will create an opportunity for those behind the illegal trade in
tobacco to use our own branding when we cannot.

140.

Complex branded packaging and pack shapes act as a deterrent to
counterfeiters. The packaging of the tobacco products JTI sells in Canada
currently varies significantly in its use of colour, texture, design and packaging
material. Almost all of our packs use bevel-edging, which is hardly ever
counterfeited. The complexity involved in counterfeiting JTI’s packaging
elements, the diversity that exists in the market at any given time and the
frequency of change in the design all act as technical and cost barriers to
existing counterfeiters and deterrents to new ones.

141.

The removal of technical barriers to copying packaging and the economies of
scale afforded by, in effect, a single, static pack design, will worsen illegal
trade. As a deputy director of Her Majesty's Revenue and Customs (HMRC)
in the UK has said “… the simpler you make a package, the easier it is to
counterfeit it. That must be a matter of fact”.87

142.

The use of colours and ‘stylized elements’ of branding, and pack shapes
other than a basic square-edged rectangular pack:
(a)

is one of the factors that make it more difficult to produce counterfeit
product packaging. Many cannot counterfeit bevel-edged packs and
find it difficult to match certain of the distinctive colours used on JTI
packs and the role of colour is especially important for JTI brands that
use, until banned by plain packaging, metallic pantones; and

(b)

increases the complexity entailed in producing counterfeit goods due
to techniques that can be more easily implemented by legitimate

84

See Statistics Canada’s website “Immigration and Ethnocultural Diversity in Canada”:
https://www12.statcan.gc.ca/nhs-enm/2011/as-sa/99-010-x/99-010-x2011001-eng.cfm.

85

See pages 17 and 42 of: http://www.macdonaldlaurier.ca/files/pdf/MLILeuprechtContrabandPaper03-16-WebReady.pdf.

86

See paragraph 149 below.

87

Revised transcript of evidence taken before The House of Lords Select Committee on European
Union Inquiry on Enhanced Security: EU Cigarette Smuggling Strategy (July, 24
2013): http://www.parliament.uk/documents/lords-committees/eu-sub-comf/tobaccosmuggling/cHMRCoral.pdf.
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manufacturers like JTI on an industrial scale. Such techniques are far
less economical and more complex to implement on a smaller
clandestine scale.
143.

The Consultation Document indicates the exact colours permitted for the
background of tobacco packaging (“Standardized colour (e.g. drab dark
brown) on outer and inner surfaces”, “Matte finish”) will be made publicly
available and are the same for all packs. By contrast, JTI deliberately does
not make available to counterfeiters equivalent information about the colours
it currently uses on packs and counterfeiters often make mistakes in their
attempts to replicate such usage of colour.

144.

Almost all of our Canadian packs are printed using rotogravure technology.
This technology is able to produce deeper and richer colours (which is
relevant to JTI’s forensic pack analysis to assess if product is genuine) than
the offset printing machines used by many counterfeiters. Plain packaging
will remove a cost barrier to counterfeiters and an advantage we currently
have over many of them by creating a situation in which offset machines
(which are cheaper and less difficult to use and therefore more accessible to
counterfeiters) will be sufficient to produce legitimate (and legitimate-looking)
packs.88

145.

JTI will no longer be able to regularly update pack design and pack shape to
guard ourselves against counterfeiters. Plain packaging forces a static pack
design in terms of colour and texture. By following the specifications set out
in Canadian legislation, counterfeiters will be able to manufacture packaging
that is ‘current’ for all products until any further change in law. As smokers
get used to plain packaging and become less familiar with the exact
appearance of branded packaging, it is likely that the counterfeits of branded
packs will be less detailed.89

146.

Counterfeiters who do not possess the resources and technical expertise to
produce branded packaging in the current environment (including producing
bevel-edged packs) will be able to produce counterfeits once branded packs
become easier and cheaper to copy. Existing counterfeiters can (and
presumably will) continue printing packs in branded packaging and add plain
packs to their offerings.

147.

Finally, plain packaging introduces economies of scale to counterfeiters. In
the UK, HMRC has made this point: “With all packaging being identical bar

88

Paragraph 181 of the UK’s 2015 IA.

89

Paragraph 3.16 of the report entitled “The Introduction of Standardised Packaging for Tobacco,
HMRC’s
Assessment
of
the
Potential
Impact
on
the
Illicit
Market”: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/403495/HMR
C_impact_report.pdf.
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the brand name under the proposals, counterfeiters would only require one
template to work from, with only the name needing to change in order to
produce different brands. This is likely to make the production of counterfeit
packaging cheaper for criminals and a viable option for a large number of
[organised crime groups]”.90
148.

The Consultation Document asks: “Given that cigarette packages sold in
Canada will continue to be required to carry pictorial health warnings, and to
display a tax stamp comprising both overt and covert features, what is the
likelihood that the availability of counterfeit cigarettes will increase?” In
summary, this is highly likely given that:
(a)

For the reasons stated above, plain packaging in a specific pack
shape will be easier and cheaper to counterfeit than the branded
packs currently sold in Canada. Even if packs “will continue to be
required to carry pictorial health warnings, and to display a tax stamp
comprising both overt and covert features”, they would be far less
complex to manufacture than JTI’s current branded packs (almost all
of which use bevel-edges) and any reduction in complexity will create
opportunities for existing/new counterfeiters.

(b)

Professors Zimmerman and Chaudhry, experts in the global illicit
market, who co-authored a report for JTI entitled ‘The Impact of Plain
Packaging on the Illicit Trade in Tobacco Products’, point out that even
complex health warnings or tax stamps will not be an effective
deterrent to counterfeiting these much simpler packs. Such ‘anticounterfeiting markings’ – if used at all – are easily faked and
counterfeiters generally only do enough to ‘fool the consumer’. 91

(c)

The ability of pictorial health warnings to act either as a meaningful
deterrent or an effective obstacle to counterfeiters is also significantly
undermined by the fact that the colour designs are easily accessible to
counterfeiters in electronic form, including having been placed on a
website operated by, ironically, a tobacco control advocate whose
research is relied upon extensively in the Consultation Document. 92

(d)

In any event, packs have been illegally sold in Canada without health
warnings or tax stamps (see below), and will continue to be:

90

Ibid at paragraph 3.19.

91

Professors Zimmerman and Chaudhry’s Report, paragraphs 386 to 395.

92

See http://www.tobaccolabels.ca/healthwarningimages/. Also http://www.tobaccolabels.ca/aboutus/ states that the “website is operated by Dr. David Hammond at the University of Waterloo”.
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D.

Australia

149.

In conjunction with increased downtrading, the level of illegal tobacco
consumption has increased since the introduction of plain packaging in
Australia. Whereas illegal trade in tobacco products in Australia prior to plain
packaging was relatively low:
(a)

New illegal brands which look like they are legitimate ‘plain packs’
have since been found in Australia.93 In respect of ‘branded packs’,
Chinese and South Korean labelled brands accounted for the majority
of non-domestic flows into Australia in 2015. 94

(b)

The level of illegal tobacco consumption in Australia has grown more
than 20% since plain packaging was introduced. In 2015, it had
reached 14% of total consumption, up from 11.5% in 2012 (see
below). 95

93

See paragraph 3.16 on page 66 of “JTI’s response to the UK Department of Health’s consultation
on the introduction of regulations for standardised packaging of tobacco products”, dated August 6,
2014: http://www.jti.com/files/5714/0739/7636/JTI_UK_response_to_2014_Consultation.pdf.
However, it has been reported that “Counterfeit remains a very small share of illicit tobacco
consumption [in Australia]”, see page 6 of KPMG’s 2015 Full-Year Report “Illicit Tobacco in
Australia”, dated April 15, 2016: https://home.kpmg.com/content/dam/kpmg/pdf/2016/04/australiaillict-tobacco-2015.pdf (the KPMG Report).

94

See page 6 of the KPMG Report.

95

See page 6 of the KPMG Report.
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Consumption of illicit tobacco products by category and as a percentage of overall consumption, 2007 – 2015

Source: the KPMG Report at page 6.

(c)

If it had been sold legally, the illegal tobacco consumed in Australia in
2015 would have represented an estimated excise value of AUD1.49
billion96 (approximately $1.47 billion97).

150.

The PIR dismisses the findings of KPMG altogether on the basis of “…the
express wishes of and disclaimers issued by the reports’ authors” and
because of what are said to be “inconsistencies in methodologies, sampling
timeframes and protocols over the report series”.98 The reliability of this
conclusion is questionable, as the PIR fails to indicate precisely these
“inconsistencies”. Plus, a representative of the AIHW has acknowledged that
KPMG’s methodology “is probably the most appropriate way of collecting that
type of information and tracking it over time”.99

E.

Canada is even more vulnerable to the risks of plain packaging

151.

Even if the illegal trade in Australia had not benefitted from plain packaging,
Canada is more vulnerable to the risk of plain packaging worsening the illegal
trade due to the pre-existing scale and nature of the illegal trade in Canada.

152.

Another reason why plain packaging is a greater threat to efforts to tackle the
illegal trade in Canada is that it will remove key differentiating factors between
JTI products and “baggies”:

96

See page 6 of the KPMG Report.

97

Conversion as at August 29, 2016, applying the Bank of Canada’s online exchange rate of 0.9861.

98

See page 52 of the PIR.

99

See the evidence of the AIHW’s Acting Head, Housing and Specialised Services Group, as given to
the Australian Parliamentary Joint Committee on Law Enforcement, on March 4, 2016:
http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22committees%2Fcom
mjnt%2Fd417df51-4c78-494e-95f6-d7c8baaf9f02%2F0004%22;src1=sm1.
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In Ontario, approximately 25% of illegal cigarettes are purchased in baggies.
In Quebec, this number is as high as 75%.
153.

The Canadian government’s approach to tobacco taxation also increases the
incentives for those involved in the illegal trade of tobacco products, and
those who are encouraged to become involved by plain packaging.

154.

Finally, the UK government has recognized that the: “Australian experience is
unlikely to shed light on the implications of standardized packaging for cross
border flows of tobacco” into other markets.100

F.
Plain packaging will also increase the access to tobacco by minors and
the social inequalities which the illegal trade causes
155.

Expert analysis explains that plain packaging will not just worsen this illegal
trade across Canada, but will also also increase the access to tobacco by
minors and the social inequalities tobacco causes. Professors Zimmerman
and Chaudhry’s report (introduced above) confirms that it is: “…highly likely to
aggravate the existing negative impacts of the already serious and socially
damaging trade in illicit tobacco”.

156.

This is particularly concerning given that the illegal trade is already a key
means by which underage Canadians access tobacco products:
(a)

According to a 2015 report by the Centre for Addiction and Mental
Health, 39% of past year Ontario student smokers reported smoking
contraband cigarettes.101

100

The UK’s 2015 IA, page 78, paragraph 317.

101

See page 65 of Boak, A., Hamilton, H. A., Adlaf, E. M., & Mann, R. E., (2015), “Drug use among
Ontario students”, 1977-2015: Detailed OSDUHS findings (CAMH Research Document Series No.
41): http://www.camh.ca/en/research/news_and_publications/ontario-student-drug-use-and-healthsurvey/Documents/2015%20OSDUHS%20Documents/2015OSDUHS_Detailed_DrugUseReport.pd
f:
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(b)

In a 2008 study, the Canadian Convenience Store Association (the
CCSA) found that illegal (untaxed) tobacco products continue to be
significant among minors in Quebec and Ontario. It concluded that
36% of the 28,141 butts collected in 185 sites at surveyed locations
were found to be from illegal cigarettes.102 Similarly, analysis by the
Quebec Association of Convenience Stores shows that the prevalence
of contraband products is much higher around schools. 103

(c)

The Canadian Paediatric Society’s Report reports that illegal tobacco
accounts for 18% of cigarettes smoked daily by teens in Canada, with
figures exceeding 25% in Quebec and Ontario, and these cigarettes
“are purchased at a lower cost (i.e., minus the tax), rendering them
more affordable for youth with limited financial means, and
undermining legal controls, which are a proven method for reducing
adolescent smoking”.

G.

Plain packaging reduces tobacco tax revenues

157.

By fuelling the illegal trade here, the claimed public health benefits of plain
packaging will be undermined. In the words of one provincial government
department: “Avoiding tobacco taxes erodes business competitiveness, and
reduces the money available to fund vital programs for all Ontarians”.104

H.

Plain packaging will require increased government resources

158.

An increase in government resources would be required to combat any
growth or changes in the mechanics of the illegal trade in tobacco products
caused by plain packaging. Even if better enforcement were a partial solution
to the problem, this is likely to involve additional resources and funding which
cannot be assumed or guaranteed (particularly given current concerns about
the federal budget for the RCMP and other agencies operating under the
umbrella of Public Safety Canada 105).

102

See page 15 of the CCSA 2008 study available here: http://stopcontrabandtobacco.ca/wpcontent/themes/stopcontrabandtobacco/pdf/buttstudy2009.pdf.

103

See the press release entitled “À 16 %, la contrebande de tabac persiste et surtout revient en force
dans plusieurs écoles du Québec” (“At 16%, contraband tobacco persists and above all, is back in
force in several Quebec schools”) and reported on July 26, 2015 at http://www.newswire.ca/fr/newsreleases/a-16--la-contrebande-de-tabac-persiste-et-surtout-revient-en-force-dans-plusieurs-ecolesdu-quebec-518562991.html.

104

http://www.fin.gov.on.ca/en/tax/tt/illegal.html.

105

http://www.theglobeandmail.com/news/politics/rcmp-csis-see-no-significant-support-for-operationsfrom-federal-budget/article29374887/.
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SECTION EIGHT
THE OTHER NEGATIVE AND UNINTENDED CONSEQUENCES
159.

In this section we explain how plain packaging will cause serious and
unnecessary damage to our business in Canada as a result of:
(a)

reduced non-price competition in the tobacco sector and reduced
brand switching, other than on the basis of price; and

(b)

an acceleration in downtrading.

160.

We then explain the negative impacts the policy would have on the tobacco
retail trade and connected industries.

161.

These impacts are not only of concern to businesses in Canada. The final
part of this section explains that plain packaging will cost the Canadian
taxpayer and public sector in terms of lost tax revenue.

A.

Reduced non-price competition and brand switching

162.

Plain packaging distorts market dynamics, has a stifling effect on innovation
and damages competition. As a result, plain packaging would undermine the
following stated commitments by Industry Canada:
(a)

the Canadian marketplace is efficient and competitive;

(b)

Industry Canada fosters competitiveness by developing and
administering economic framework policies that promote competition
and innovation; support investment and entrepreneurial activity; and
instill consumer, investor and business confidence;

(c)

innovation is an effective driver of a strong Canadian economy; and

(d)

competitive businesses are drivers of sustainable wealth creation. 106

163.

Once a brand has been established in the market, in order to compete
effectively, JTI may seek to compete by launching further variants of a brand
to grow or enlarge the brand family or by investing in and developing the
tobacco product and its packaging over time.

164.

Even though it is near impossible to launch successfully an entirely new
premium brand in Canada given current regulatory restrictions, the quality of
our brands has enabled JTI to launch successfully extensions of existing
products, including, in response to the growing trend in downtrading and

106

http://www.ic.gc.ca/eic/site/icgc.nsf/eng/h_00018.html.
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towards the cigarette super-value price segment. For example, in January
2016, we launched Camel North as an extension to Camel (a long-standing
super-premium brand in Canada). Plain packaging would deprive JTI and
others of the ability to do that successfully.
165.

By denying existing adult smokers access to our current packaging (the only
real means remaining by which we can provide information about the
product), plain packaging will impact (non-price) brand switching and increase
commoditization. As a matter of common sense, when it becomes that much
harder to ascertain what alternatives are available (on the basis that all packs
look virtually identical and feel identical) and the (non-price) characteristics of
these alternatives, consumers will, in the first instance, be less willing to pay
premium prices. They will be more likely to switch (if they switch at all) to
either cheaper, lower margin brands in the value, or super-value price
segments, or to the cheapest cigarettes on the market (illegal tobacco).

166.

JTI’s brands, especially our premium ones, are central to our business in
Canada. Generally, higher levels of margin are generated by our more
expensive brands. This is why our brands, and each trade mark that
represents them, are our most valuable assets.

167.

On average, JTI has to sell in Canada approximately five packs of cigarettes
of one of our value brands in order to make the same margin as is generated
by the sale of just one premium pack of cigarettes. Putting this in context,
premium products, together, currently represent about two thirds of our total
gross margin, despite accounting for less than half of our products on a
volume sold basis.

168.

In a plain packaging environment, it will become ever more difficult to sell
products in the premium segments. When all packs look virtually identical
and physically feel exactly the same, smokers will be more unwilling to pay a
higher price for our premium products.

B.

Accelerated downtrading

169.

The Consultation Document states: “Since plain and standardized packaging
may make it more difficult for tobacco companies to differentiate their brands
from their competitors, tobacco companies may choose to decrease prices to
attract new customers. Question: Are findings similar to those seen in
Australia to be expected for Canada?”

170.

As explained below, the Consultation Document is wrong to see downtrading
as being a consequence of manufacturers choosing “to decrease prices to
attract new customers”.
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171.

By reducing our ability to reinforce information about the characteristics and
quality of premium brands, coupled with increased downtrading, plain
packaging is likely to create a ‘race to the bottom’ in terms of the brands
adults choose to smoke.

172.

This will compound the growth of the value and super-value segments that is
already occurring in Canada. It will doubtless only be a matter of time before
products at a new price segment emerge which seek to undercut even the
super-value price segment. The exacerbation of this trend would work to the
advantage (in terms of share of market, even if not in terms of margin) of
already successful and established brands at the value end of the spectrum.

173.

The UK’s 2015 IA reflected these concerns in its predictions about the
negative impacts of plain packaging:
(a)

at paragraph 115, it states: “We assume that the rate of downtrading
between the top two price bands and the lower two price bands will
take place at twice the rate after standardized packaging as
before standardized packaging, and consultation responses sighting
[sic] Australian data have suggested this estimate may be fairly
accurate” (page 57) (emphasis added); and

(b)

at paragraph 170 it states: “By 2025, the number of premium and
mid-price packs is estimated to fall to around half of the number
anticipated under continuation of the historical trend”.

174.

Health Canada has failed to identify whether it expects plain packaging would
have equally dramatic and damaging impacts.

175.

In addition to the question whether plain packaging has reduced smoking,
JTI’s PIR consultation response, and Dr Lilico’s report which accompanies it,
explain that since December 2012 in Australia:

176.

107

(a)

there has been increased downtrading into lower priced brands; and

(b)

the gap between the lowest-price brands and remaining premium
brands has widened, not narrowed. 107

Our premium brands therefore have most to lose from plain packaging
through erosion of brand equity and greater product commoditization, which
will result in the loss of margins for JTI and other manufacturers of premium
brands. This would still be the case even if the policy led to no further
reduction in the number of cigarettes smoked in Canada.

See further Appendix D.
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C.

Negative effects on the tobacco retail trade and connected industries

177.

There are a huge number of retail outlets, serving communities in every city,
town and village in Canada. Many are small family-run businesses where
tobacco sales account for a large part of their revenue. The majority of these
professionally run small businesses observe and implement tobacco
regulations rigorously.

178.

By way of example, the CCSA represents over 26,000 members across
Canada. It notes that: “In 2014, Canadians purchased $51.7B worth of goods
and gasoline from convenience stores. More than 10.4 million visits are made
each day to Canadian convenience stores, which means that every three
minutes, a Canadian enters a convenience store. Convenience stores sell two
out of every three cigarettes and…employ 230,465 people”. 108

179.

Health Canada's most recent study on retailer compliance with sales to
minors legislation109 confirms that compliance with tobacco display laws is
high nationally, with 95.6% reporting that tobacco products were out of view,
and that 84.8% of retailers refused to sell cigarettes to underage Canadians.
Cigarette sales were refused almost 100% of the time when ID was asked for
by the retailers and only 20% of the time when ID was not requested.

180.

These retailers not only face the same business pressures as other local
merchants, they face another one, almost unique to their sector: the sale of
illegal tobacco products at a fraction of the retail price of legal products.
Introducing plain packaging in this hard-pressed environment will exacerbate
an already difficult situation for retailers in two ways. First, it will increase the
illegal trade. Second, it will lead to downtrading and, where price becomes
more important as a differentiator, retailers’ margins will suffer.

181.

In addition, costs associated with increased transaction times, customer
frustration, inventory management delays, as well as heavier staff workloads
and training requirements have all been necessarily absorbed by Australian
retailers at their own expense, placing undue pressure on their bottom line. 110
This is despite research that is put forward by tobacco control advocates in an
attempt to demonstrate the opposite (as relied upon in the Consultation
Document in respect of the question posed on page 17).

108

http://theccsa.ca/home?language=en. The CCSA’s concerns about plain packaging are set out at:
http://theccsa.ca/content/retailers-concerned-plain-packaging-will-undermine-tobacco-controlmeasures?language=en.

109

See http://healthycanadians.gc.ca/science-research-sciences-recherches/data-donnees/surveysondage/summary-sommaire-2014-eng.php.

110

See http://www.aacs.org.au/media/press-release/new-research-validates-retailers-fears-of-illicittrade-and-other-negative-impacts-of-plain-packaging/.
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182.

Other businesses which could be negatively affected by plain packaging
include:
(a)

wholesalers;

(b)

the carton and packaging industry;

(c)

component suppliers (such as filter, paper, dyes, ingredients, etc.);

(d)

creative packaging designers and developers;

(e)

those who design and manufacture machinery used to package
tobacco products; and

(f)

the trucking, train and boat companies we use to ship our products will
be negatively impacted if less of our products are shipped due to a
growth in the illegal trade, at JTI’s expense.

D.

Cost to the Canadian taxpayer and public sector

183.

The Consultation Document fails to engage with the negative impacts that
plain packaging would have in terms of the cost to the Canadian taxpayer and
public sector in terms of revenue lost as a result of an increase in both
downtrading from premium brands and illicit trade.

184.

Specifically, it has not addressed: (a) the potential job losses within the
sector; (b) reductions in economic activity in Canada, which are expected to
flow from a plain packaging proposal; and (c) the need for increased
government resources to combat the illicit trade in tobacco products (see
paragraph 158 above).

185.

Assuming similar trends to the ones observed in Australia, introducing plain
packaging in Canada could lead to further lost tax revenue of around $330
million each year.

186.

Illegal tobacco already deprives Canadian governments of more than
$1.6 billion a year as a result of uncollected Federal Excise Duty (FED),
Provincial Tobacco Tax (PTT) and sales tax. The federal treasury alone
loses around $650 million every year. Following the introduction of plain
packaging in Australia, the level of illegal tobacco consumption there
increased by more than 20% (see paragraph 149(b) above). Applying such
an increase to Canada would result in an additional tax loss of around $330
million a year.
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SECTION NINE
PLAIN PACKAGING IS UNLAWFUL
187.

Beyond the many reasons why there is no credible evidence that plain
packaging will (or is even likely to) achieve public health impacts in Canada;
the introduction of plain packaging legislation in Canada would be unlawful. It
would put Canada in breach of various legal obligations, including those
protected by international law, the Canadian Charter and common law.

188.

This will come as no surprise to Health Canada, as a previous federal
government’s decision not to ban branding was “based on the best legal
advice”:
“We looked extensively at the possibility of moving to a generic type of
packaging. However, at the end of the day, my decision, based on
the best legal advice I could get, was that there would be legal
problems in terms of the Charter, trade mark and what have you.
Therefore, we did not move on the idea of generic packaging”.111
(Emphasis added.)

189.

Moreover, the federal government has previously passed specific legislation
to preserve the use on packs of some of the very trade marks which it would
now be banning as a result of plain packaging.112

A.

International law

190.

Appendix B to the Consultation (Overview of the Federal Regulatory Process)
acknowledges that: “…the proposed regulations may affect international
trade” and “Implementation of the regulations may happen 6 months after
their registration, where a delay is necessary to meet Canada's trade
obligations”. This is important as plain packaging infringes a number of
international trade treaties, such as:
(a)

the WTO Agreements on Trade-related Aspects of Intellectual
Property Rights (TRIPS);

(b)

the WTO Agreement on Technical Barriers to Trade (TBT);

(c)

the World Intellectual Property Organization’s Paris Convention for the
Protection of Intellectual Property (Paris Convention); and

111

Proceedings of the Standing Senate Committee on Legal and Constitutional Affairs, Issue 50 –
Evidence of David Dingwall, Minister of Health, March,19 1997: http://www.parl.gc.ca/Content/SEN/
Committee/352/lega/50ev-e.htm?Language=E&Parl=35&Ses=2&comm_id=11.

112

See paragraph 20(b) above.
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(d)

the North American Free Trade Agreement (NAFTA).

WTO law
191.

JTI’s view that plain packaging breaches WTO law and the Paris Convention
is based on, among other things, expert opinion from Professor Daniel
Gervais.113 Professor Gervais was previously acting dean of the Common
Law Section at the University of Ottawa, where he also served as vice-dean
for research and received funding for his research from the Social Sciences
and Humanities Research Council of Canada and from the Ontario Ministry of
Research and Innovation.

192.

Article 20 of TRIPS requires that: “The use of a trade mark in the course of
trade shall not be unjustifiably encumbered by special requirements…”. Plain
packaging would be a special requirement encumbering the ability of JTI (and
other manufacturers) to distinguish its goods through its trade marks from
those of other entities. It would prohibit the use of non-word marks on
packaging and would require JTI to use word marks “in a special form”.

193.

WTO members may, in certain limited circumstances, take advantage of
flexibilities within TRIPS to address public health concerns. Article 8.1 of
TRIPS allows for members to “adopt measures necessary to protect
public health”. However, this Article is not an exception to Article 20, but
rather a statement of principle.114 Indeed the final part of Article 8 stipulates
that such measures have to be consistent with the rest of the provisions of
TRIPS. There are, therefore, threshold issues as to whether Article 8 can be
used at all to override a breach of Article 20.

194.

JTI believes that Canada would be unable to demonstrate that plain
packaging is either “justified” (Article 20 of TRIPS) or “necessary” (Article 8 of
TRIPS) to achieve a legitimate public policy objective. Having regard to the
lack of reliable evidence that this measure would change smoking behaviour,
and to the availability of less trade-restrictive alternative measures, JTI
considers that plain packaging would breach TRIPS.

195.

The WHO Framework Convention on Tobacco Control (FCTC), which is
referred to in the Consultation Document, does nothing to change this. There
is no requirement for plain packaging within the FCTC. Even the non-binding

113

See Professor Daniel Gervais’s report entitled “Analysis of the Compatibility of Certain Tobacco
Product Packaging Rules with the TRIPS Agreement and the Paris Convention”, dated
November 2010. Professor Gervais explains that, to the extent that the WTO Member cannot satisfy
the burden of showing that plain packaging will achieve legitimate policy objectives, the measure
can be expected to be found incompatible with WTO obligations.

114

This position follows the opinion of Professor Gervais who has opined at page 34 of his 2010 report
that “neither Article 8 nor the [2001 Doha Declaration on TRIPS and Public Health] amount to a
deletion of, or amendment to, TRIPS Article 20”.
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guidelines to the Convention do not recommend plain packaging, but merely
encourage its consideration. Further, these guidelines are not based on
evidence or existing best practices. They were adopted when no country had
implemented plain packaging. One of the countries challenging Australia’s
plain packaging law at the WTO has revealed that: “When first requested by
the DR to provide the “scientific basis” for the FCTC Guidelines, the FCTC
Secretariat refused.. When the [WTO] Panel requested this same information,
the FCTC Secretariat cited only one piece of scientific research on plain
packaging, comprising a methodologically flawed single-page study which
reached mixed conclusions about the merits of the policy”.115
196.

Plain packaging would also breach Article 2.2 of TBT which (when read with
Article 3.4) requires Canada to: "…ensure that technical regulations are not
prepared, adopted or applied with a view to or with the effect of creating
unnecessary obstacles to international trade. For this purpose, technical
regulations shall not be more trade-restrictive than necessary to fulfil a
legitimate objective…".

197.

Plain packaging would have the effect of creating unnecessary obstacles to
trade and is more trade-restrictive than necessary to fulfill a legitimate
objective as there is no credible evidence to support the notion that plain
packaging would have any positive public health impact at all.

198.

JTI is not alone in its view. A significant number of countries have repeatedly
raised concerns about Australia’s plain packaging law, identifying that it is
incompatible with WTO law.116 If the WTO Panel considering this question
decides that this is the case, Australia must amend its legislation or face
possible sanctions. This dispute settlement process, including obtaining the
decision of a WTO Appellate Body, is unlikely to be completed until 2018. It
would be inappropriate for Canada to take forward plain packaging before this
process has concluded and there is clarity as to the WTO law position.

NAFTA
199.

The protections offered by NAFTA are broadly comparable to, and in some
ways go further than, those under WTO law. NAFTA allows investors to
obtain binding arbitral awards requiring Canada to pay monetary
compensation for losses caused by its violations of NAFTA rules pertaining to

115

See paragraph 145 of the “Integrated Summary of its Submissions to the WTO Dispute Settlement
Panel”,
dated
March
23,
2016:
http://mic.gob.do/media/22058/20160323%20%20DOM%20Integrated%20Executive%20Summary%20(EN).pdf.

116

See, for example the Minutes of the TBT meetings on June 15-16, 2011, available at
http://www.smoke-free.ca/trade-and-tobacco/wto-secretariat/TBT_M_54.pdf .
In addition, it is
argued that Australia’s legislation creates unnecessary barriers to trade, since the measure is more
trade-restrictive than necessary to achieve Australia’s public health objective (Article 2.2 of TBT).
Some WTO members have also questioned the efficacy of the measure to achieve its objectives.

Page 61

the protection of investments. Those rules prohibit Canada from treating a
NAFTA investor in a manner that is discriminatory; that amounts to an
uncompensated expropriation; or that is inconsistent with international law,
including “fair and equitable treatment” and “full protection and security”.
200.

Moreover, NAFTA Chapter 17 provides that each state-party must provide
nationals of another state-party adequate and effective protection and
enforcement of intellectual property rights. More particularly, plain packaging
is at odds with the following Chapter 17 provisions: Articles 1708(5), 1708(8),
Article 1708(10) and Article 1708(12).

Canada has previously said it should not pre-empt WTO/NAFTA
201.

It would be wrong for Canada to pre-empt the WTO Panel process described
above, and any potential NAFTA dispute, and to act contrary to international
law. Article 23 of the WTO’s Dispute Settlement Understanding gives
exclusive jurisdiction to the Dispute Settlement Body to examine the
compatibility of measures with WTO rules.

202.

Doing so would also be at odds with:
(a)

The Prime Minister/federal government’s commitment to free trade:
“The Liberal Party of Canada strongly supports free trade, as
this is how we open markets to Canadian goods and services,
grow Canadian businesses, create good-paying jobs, and
provide choice and lower prices to Canadian consumers”.117
“Trade is vital for our economy. It opens markets, grows
Canadian businesses, and creates good-paying middle class
jobs – jobs that pay wages that are 50 percent higher than
industries that are not export intensive… Properly negotiated
and implemented, free trade agreements are good for the
Canadian economy. We will carefully consider all trade
opportunities currently open to Canada, and explore deeper
trade relationships with emerging and established markets,
including China and India”.118

117

https://www.liberal.ca/statement-by-liberal-party-of-canada-leader-justin-trudeau-on-the-transpacific-partnership/.

118

Page 67 of https://www.liberal.ca/files/2015/10/New-plan-for-a-strong-middle-class.pdf.
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(b)

NAFTA-related election pledges: “Because Canada relies on
international trade to create jobs and grow our economy, we will work
to reduce the barriers that limit trade”;119 and

(c)

the fact that Canada, with Mexico, has sought repeal of US Country of
Origin Labelling (COOL) on the basis that such labelling acts as an
unjustified barrier to trade. In this context, Prime Minister Trudeau has
said: “We would rather not have to engage in retaliatory measures, but
we certainly will stand up for our farmers ... [and] Canadians who have
been unfairly addressed and affected by this legislation".120

203.

As two Canadian writers have noted in the Canadian Medical Association
Journal: "Canada cannot pick and choose which international laws to
follow…".121

B.

The Canadian Charter

204.

Section 2(b) of the Canadian Charter guarantees the right to “freedom of
thought, belief, opinion and expression”. Commercial expression is protected
by section 2(b). Plain packaging infringes section 2(b) of the Canadian
Charter and it cannot be justified as being a “reasonable limit” on freedom of
expression that “can be demonstrably justified in a free and democratic
society”.

205.

Plain packaging infringes freedom of expression for reasons previously
recognized by the Canadian courts and conceded by the federal government
in JTI’s pending challenge to the 75% health warnings regulations.

206.

The Supreme Court of Canada has previously made clear that commercial
expression plays an important role in consumer choice and this should be
considered in assessing if an infringement under the Charter can be
justified. It has also been recognized by the Court that one of the purposes of
trade marks is to allow consumers to know what they are buying and who
they are buying it from.

207.

Protecting the rights of Canadian consumers to receive information about
tobacco products (including as to the product’s quality) is of particular
importance for the reasons stated above at paragraphs 19 to 21.
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Page 66 of https://www.liberal.ca/files/2015/10/New-plan-for-a-strong-middle-class.pdf.
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http://af.reuters.com/article/commoditiesNews/idAFL1N13Y2XC20151209.

121

Steven Hoffman and Roojin Habibi of the Global Strategy Lab at the University of Ottawa's Centre
for Health Law, Policy and Ethics, “International legal barriers to Canada's marijuana plans” CMAJ
cmaj.160369, http://www.cmaj.ca/content/early/2016/05/16/cmaj.160369.citation?relatedurls=yes&legid=cmaj;cmaj.160369v1.
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Freedom of expression-related cases
208.

In 2012, JTI and ITC commenced legal proceedings in the Ontario Superior
Court of Justice challenging the increase in the size of health warnings to
75% of the front and back of packs. JTI claims that the regulations are
unconstitutional and relies on the following grounds:
(a)

the federal government is appropriating at least 75% of the principal
display area of JTI’s product packages making them unavailable for
JTI’s trade marks, branding and other product information;

(b)

the impugned regulations violate JTI’s and its consumers’ right to
freedom of expression, as guaranteed by section 2(b) of the Canadian
Charter; and

(c)

the impugned regulations do not constitute a reasonable limit under
section 1 of the Canadian Charter.

209.

On February 26, 2016, JTI and ITC filed and served upon the Attorney
General of Quebec two applications for judicial review, pursuant to article 529
of the Code of Civil Procedure. The applications sought a declaration that
sections 28, 32 and 72 of Bill 44 122 are in whole, or in part, of no force or
effect on the grounds that they unjustifiably infringe upon rights guaranteed by
the Canadian Charter. Section 72 of Bill 44 contains the new packaging and
labelling requirements which violate JTI’s freedom of expression.

210.

The question of freedom of speech in the context of cigarette packaging was
also examined by the US Court of Appeals (DC Circuit) in R J Reynolds
Tobacco Co v. Food & Drug Administration.123 The Court held that the
compulsion to print new health warnings on packs violated tobacco
companies’ First Amendment rights. Dismissing the argument that the
regulations constituted a justified restriction on commercial expression, the
majority confirmed that “the general rule that content-based speech
regulations […] are subject to strict scrutiny” applies in the public-health
context.124 The Court further recognized that the burden of justifying
restrictions falls on the State, that this burden “is not light”,125 and will not be
met by conjecture alone.126 Thus it is not enough that data is “suggestive”

122

See footnote 7 above.
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Following this August 24, 2012 judgment, the FDA withdrew the regulations in issue:
https://www.cadc.uscourts.gov/internet/opinions.nsf/4C0311C78EB11C5785257A64004EBFB5/$file
/11-5332-1391191.pdf.

124

Judgment at page 12.

125

Ibid page 24.

126

Ibid page 26.
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that restricting commercial speech may reduce smoking rates,127 rather the
state must present “substantial evidence” that its measure will accomplish the
stated objective.128 Indeed, the Court described this requirement as “critical”
in preventing unjustified interferences with commercial speech. 129
211.

Applying this judicial analysis to the present context would of itself be a
sufficiently compelling reason for Health Canada not to move forward with
plain packaging. This is made more compelling when one considers that in
Reynolds, the court was dealing with a mandated expression (i.e. a
regulation which compelled dissemination of a government message). By
contrast, plain packaging would be a prohibition on expression. The test
for justifying a prohibition on expression should be stricter than that for
justifying a mandated expression. Accordingly, the argument that mandatory
plain packaging violates freedom of commercial speech is even stronger than
the argument that mandatory health warnings violate this freedom.

212.

Further, and significantly, previous cases which have considered measures
restricting manufacturers’ rights, including to free expression, as a result of
governments taking pack space for health warnings have emphasized the
importance of the fact that:
(a)

“The manufacturers still have half the package to convey such
messages as they choose, and they are not confined to a
particular size or style of package that might inhibit that
ability”.130 (Emphasis added.)

(b)

“Only part of the packaging — which itself amounts to even less
than 50% — must be reserved for the statements and warnings” and
so this requirement did not prejudice the substance of manufacturers’
rights provided that they retained “normal usage” of their trade
marks.131

127

Ibid.

128

Ibid page 30.

129

Ibid page 24.

130

Canada (Attorney General) v. JTI-Macdonald Corp., [2007] 2 SCR 610, 2007 SCC 30 (CanLII),
paragraph 131. Giving the judgment of the Supreme Court of Canada, McLachlin C.J. went on to
say: “As a result, the Attorney General argues, the manufacturers have not shown that they are
prevented from conveying messages of their choice on their packaging. Not having discharged this
burden, they have not established a breach of their freedom of expression, he concludes. However,
the requirement that manufacturers place the government’s warning on one half of the surface of
their package arguably rises to the level of interfering with how they choose to express
themselves. I therefore conclude that s. 2(b) is infringed by the warning requirements in general,
and specifically the requirement that 50 percent of the principal display surfaces of the package be
devoted to the warnings. This leaves the question of whether the infringement is justified as a
reasonable limit under s. 1 of the Charter. I conclude that it is.” http://canlii.ca/t/1rvv2.

131

European Court of Justice Case C-491/01 R v Secretary of State for Health, Ex p British American
Tobacco (Investments) EU:C:2002:741. http://curia.europa.eu/juris/liste.jsf?language=en&num=C-
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In the same case, the prohibition of one trade mark containing a
descriptive term, which was “liable to mislead the public”, did not affect
the substance of the manufacturer’s right as it could still “distinguish
its product by using other distinctive signs”.132
213.

The contrast with plain packaging is immediately clear given that no “normal
usage” of any of JTI’s trade marks will be possible. In the plain packaging
context, JTI considers that the wording of the Supreme Court of Canada, as
set out in paragraph 212(a) above, would need to change as follows: The
manufacturers still have none of half the package to convey such messages
as they choose, and they are not confined to a particular size or style of
package that might will inhibit that ability. This reaffirms the conclusion that
plain packaging, without justification, infringes section 2(b) of the Canadian
Charter.

C.

Canadian law protection against the expropriation of property

214.

JTI has proprietary rights in its packs and the pack surface. The bundle of
rights attaching to JTI’s property in its packs includes rights of possession,
management and control, income and capital, transfer, and protection under
law. Insofar as the federal government has asserted control over the surface
of the pack, it has acquired an interest that it may use to further its public
health initiatives.

215.

Plain packaging would be mandatory and restrictive in nature. This means
that JTI would be forced to use its property in its pack surface to benefit the
federal government while complying with its restrictions.

216.

Plain packaging will remove all reasonable uses of JTI’s property in the pack
surface. Not only would JTI be left with no economic use of this surface, it
would be left with no real use of its property at all. This is particularly the
case given that plain packaging would result in the federal government taking
over the only remaining meaningful use of JTI’s Canadian trade marks – by
banning non-word trade marks and forcing word trade marks, if they can be
used at all, into an unfamiliar government-mandated style, size and position.

217.

Plain packaging, as contemplated by the Consultation Document, would
therefore unlawfully expropriate our property.

491/01. See Advocate-General Geelhoed’s Opinion at paragraph 266 and the Court’s Judgment at
paragraph 150.
132

See the case at footnote 130, Advocate-General Geelhoed’s Opinion at paragraph 270 and the
Court’s Judgment at paragraphs 138 and 152.
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Other plain packaging-related litigation 133

D.

The Australian High Court
218.

In August 2012, the High Court of Australia rejected a constitutional challenge
to the Australian plain packaging legislation. 134 Four tobacco product
manufacturers (including a member of the JTI group) had submitted that the
legislation amounted to the removal of their property rights in a manner
contrary to the Australian Constitution.

219.

The plain packaging law was found by a majority of the court not to have
breached that specific Australian constitutional test (whether there had been
an “acquisition” of property with a benefit accruing to the state of a proprietary
nature). But – importantly – the Court held that plain packaging effects a
taking of trade marks (even if not an acquisition) as it denudes them of their
value and their utility.

220.

No evaluation of proportionality was carried out by this court (as
proportionality was not part of the applicable Australian constitutional test).

221.

As the European Parliament’s Legal Affairs Committee has stated: “… [the
Australian High Court] found that plain packaging does indeed “deprive”
tobacco manufacturers of their property”.135

The English High Court
222.

In 2015, a number of entities (including two members of the JTI group)
brought judicial review proceedings against the UK plain packaging
regulations. On May 19, 2016, in a judgment critical of the claimants, the
English judge (Green J) found that the judicial review was unsuccessful. 136
As a result, the UK measure came into force the next day.

223.

In light of appeals which have been filed against the judgment, it would not be
appropriate to comment further on the approach to the legal analysis adopted

133

Although not directly relevant to the legal issues engaged in Canada by plain packaging, if helpful,
JTI would be happy to provide further information (in addition to the below) about: (a) legal
challenges brought to the second EU Tobacco Products Directive (known as TPD2) in the EU
Courts; and (b) a challenge brought by a member of the JTI group in Ireland on the basis that TPD2
means that Ireland has no competence to enact domestic plain packaging requirements imposing
stricter rules in the area of packaging and labelling of tobacco products than those required to
transpose TPD2, as the EU has exercised its competence in this area.

134

See the judgment in JT International SA v Commonwealth of Australia [2012] HCA 43, available
from: http://eresources.hcourt.gov.au/showCase/2012/HCA/43.
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http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+REPORT+A7-20130276+0+DOC+XML+V0//EN.
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https://www.judiciary.gov.uk/wp-content/uploads/2016/05/bat-v-doh.judgment.pdf.
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by the English judge beyond noting the following, given their relevance to the
Consultation:
(a)

The English judgment does not assess the extent to which plain
packaging is a breach of freedom of expression principles and the
constitutional assessment of other rights is different to that which
would apply in Canada under the Canadian Charter.

(b)

The English judgment recognizes that the evidence did not prove that
plain packaging had in fact worked in Australia, and would work in the
UK: “the Defendant’s argument that there is still insufficient evidence
upon which to form a concluded position is a proper, logical and
correct conclusion... There are, evident in this litigation, a multiplicity of
live disputes about the adequacy of the Australian data…” (paragraph
614). It also recognized that “…the fact that [the PIR] was not
evidence tendered or tested in this litigation is a reason to exercise at
least some degree of caution over these results and conclusions”
(paragraph 534).

The French Conseil d’Etat
224.

In France, members of the JTI group are currently challenging the regulations
implementing Article 27 of Law No 2016-41 of January 26, 2016, which
introduced plain packaging in France.137 Other manufacturers and the
Confédération des buralistes (the French federation of tobacconists) have
announced that they are also challenging these regulations.

225.

These challenges are to be heard by the Conseil d’Etat (Council of State),
which is the highest administrative court in France.

137

These regulations comprise (a) the Décret No 2016-334 of March 21, 2016 on plain packaging of
cigarettes and certain tobacco products; and (b) the Arrêté modifié of March 21, 2016 on the
conditions for plain and standardized packaging and cigarette paper and roll-your-own tobacco.
Grounds of action include infringements to manufacturers’ property rights (in particular to their trade
marks), to their freedom of expression and to their freedom to conduct a business, all of which are
protected under French and EU law, as well as under the European Convention of Human Rights.
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SECTION TEN
ALTERNATIVE WAYS OF REDUCING SMOKING
226.

JTI supports alternatives by which Health Canada’s legitimate objectives of
reducing further smoking rates could be achieved, while avoiding a number of
unintended, negative consequences that plain packaging will have.

227.

JTI sets out below its position on:
(a)

further preventing minors’ access to tobacco and taking stronger
action against illegal traffickers;

(b)

federal measures to prohibit the possession of tobacco products by
minors;

(c)

reinforcing smoking-related messaging to minors;

(d)

refreshing current health warnings’ content and increasing the
prominence of quit line information; and

(e)

better enforcement of existing laws preventing “misleading” elements
of tobacco packaging/products.

A.
Further preventing minors’ access to tobacco and taking stronger action
against illegal traders
228.

JTI’s view remains that Health Canada’s focus should be on further
preventing minors’ access to tobacco, not preventing adult brand choice.
Minors should not smoke and should not have access to tobacco products.
This belief is central to JTI’s Code of Conduct, JTI’s marketing practices and
the way JTI does business. Stopping minors’ access to tobacco, whatever
colour or shaped pack it comes in, is key.

229.

As noted above, Health Canada's most recent study on retailer compliance
with sales to minors legislation138 confirms that 84.8% of retailers refused to
sell cigarettes to underage Canadians. The CCSA educates retailers and
their staff on how to properly manage and sell age-restricted products through
its ‘We Expect ID’ program (www.we-expect-id.com). JTI’s ‘Show Me ID’
communications program reinforces retailers’ knowledge of sales to minors
laws in their provinces and reminds them to ask any customer who looks 25
years old and under for valid ID. These efforts could be made more powerful

138

http://healthycanadians.gc.ca/science-research-sciences-recherches/data-donnees/surveysondage/summary-sommaire-2014-eng.php.
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by more effective resources and training for those responsible for enforcing
these laws.139
230.

Having noted that minors in Canada who smoke are consistently purchasing
illegal tobacco, the Canadian Paediatric Society’s Report recommends:
“…strict penalties for any establishment or individual selling contraband
cigarettes”. JTI agrees. Action is necessary so that the level of fines and
penalties for those involved in the illegal trade of cigarettes are sufficiently
high and consistently applied to act as deterrents.

231.

A firm commitment and appropriate allocation of resources to combat the
illegal trade would help further prevent minors’ access to tobacco products.
While the governments of Ontario and Quebec – the geographical epicentres
of the illegal tobacco trade – have taken action to combat the trade, the
government of Canada has a critical role to play, namely:
(a)

Maintaining the current location of Canadian/US border. In May 2013,
the Director Federal Policing-Criminal Operations, RCMP gave
evidence to the Canadian Parliament that Cornwall, Ontario, is one of
the most active regions for tobacco smuggling in Canada. 140 After the
Canadian/US border from Cornwall Island moved to its current
location on the neighbouring Canadian mainland, Canada’s illegal
tobacco market decreased by 45%. 141 According to RCMP figures,
this resulted in a 20% decline in the number of cigarette seizures
between 2009 and 2010 after years of successive increases.
Therefore, JTI supports maintaining the current position of the border.

(b)

Reinstating the 50-officer RCMP Anti-Contraband Tobacco Force
announced in 2013 and that we understand is no longer functioning as
a dedicated unit. These federal officers can augment the capacity and
reach of provincial and local forces and lend valuable expertise to
officers for whom combating illegal tobacco is just one of their many
assigned duties.

139

Tutt et al, Restricting the Supply of Tobacco to Minors, Journal of Public Health Policy (2009) 30, I,
68-82: “The Health Promotion Unit of the Central Coast region of NSW, in cooperation with police,
instituted a comprehensive program combining merchant education with enforcement of a law
prohibiting the sale of tobacco to youth under 18 years of age. Subsequent to this, attempts by
under-age youth to purchase tobacco declined by three quarters whereas the prevalence of
smoking in this group declined by half. This outcome is consistent with that seen in prior controlled
studies in which smoking rates in communities with strong enforcement have shown relative
reductions in youth smoking”.
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http://www.parl.gc.ca/content/sen/committee/411%5CLCJC/50121-E.HTM .

141

RCMP, “2010 Contraband Tobacco Statistics: RCMP Cigarette Seizures: 1994 to 2010”,
http://www.rcmp-grc.gc.ca/ce-da/tobac-tabac/stats-eng.htm .
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(c)

Encourage and support the Ontario government’s revenue-sharing
pilot tests with two First Nations communities. We believe a long-term,
comprehensive solution to this problem must involve and be supported
by all stakeholders, including the federal and provincial governments
and First Nations leadership.

B.

Federal measures to prohibit the possession of tobacco by minors

232.

Concerns about penalizing the behaviour of minors are entirely legitimate.
However, such concerns should, in JTI’s view, be weighed carefully against
the importance of tackling further smoking by minors. Although the majority
of minors who smoke do not obtain tobacco products directly from retailers,
the Canadian Paediatric Society’s Report identifies that over a quarter
continue to do so, and existing regulation has failed to prevent this conduct.

233.

Section 11(1) of the Nova Scotia Smoke-free Places Act, S.N.S. 2002, c. 12
prohibits persons under the age of 19 years from possessing tobacco. As a
more proportionate and effective means to reduce smoking by minors than
plain packaging, JTI supports the introduction of similar measures at a federal
level, together with police powers to confiscate cigarettes. Such measures
create an opportunity to remove cigarettes from those who have managed to
purchase cigarettes or obtain them through their social network.

234.

Consistent with this is the conclusion that: “Possession bans may make it
harder for minors to get tobacco from other minors, as fewer minors may be
willing to risk the consequence of being caught with tobacco. Possession
bans also make it easier to reduce subtle peer pressure”.142

C.

Reinforcing smoking-related messaging to minors

235.

It is not for JTI to decide how it is best for governments to conduct public
information initiatives, but Health Canada should consider how previous
public information campaigns could be renewed or adapted to reinforce
smoking-related messaging to minors (reflecting the high levels of awareness
of the health risks of smoking and the drivers of smoking initiation by minors –
peer pressure, social and cultural norms).

236.

Tobacco control advocates have themselves acknowledged in another
consultation on plain packaging that: “mass media campaigns are highly
effective in reducing smoking prevalence and consumption”.143

142

Jason et al, “Evaluating the effects of enforcements and fines on youth smoking”, (2003), Critical
Public Health, 13:1, 33-55.

143

See paragraph 9 of http://www.ash.org.uk/files/documents/ASH_929.pdf.
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237.

Under the heading “Interventions that work”, the Canadian Paediatric
Society’s Report states:
“There is adequate evidence to recommend that primary care
clinicians provide interventions, including education and brief
counselling, to prevent initiation of tobacco use in school-age children
and adolescents. Counselling interventions can take many forms,
including:
·

Face-to-face encounters

·

Phone interactions with a health care provider

·

Providing printed materials in person, by mail, or by e-mail

·

Guidance to computer applications or Internet sources that are
known to be effective

Counselling can help counter or address an adolescent’s attitudes,
beliefs and knowledge about smoking and its consequences,
especially when they are mistaken or influenced by social or
environmental factors, such as tobacco marketing. Counselling
can also strengthen the development of social competence and
social skills, thus helping youth to decline cigarettes”.
238.

The same document goes on to state that:
“Another Cochrane review published in 2013 examined the
effectiveness of school-based programs in smoking prevention. The
study demonstrated that school-based interventions were effective in
reducing long-term smoking rates including, notably, an average 12%
reduction in students who start to smoke compared with control
groups. The most effective interventions targeted both social
competence and social skills development (social influences)”.

239.

Consistent with this view, the Ontario Tobacco Research Unit has recently
reported that:
“Tobacco control mass media campaigns are a key element of
comprehensive tobacco control strategies... Exposure to tobacco
control mass media was associated with increased likelihood of
making a quit attempt: higher levels of exposure to campaigns further
increased the rate of making an attempt to quit. Ontario can support
smoking cessation behaviours with continued programming of
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effective mass media campaigns, along with local efforts to obtain
tobacco-related earned and paid media stories”.144
240.

Renewed public information campaigns, including fresh approaches using
social media channels and networks, could also be targeted at those groups
of Canadian smokers identified as having the highest smoking prevalence.
The Canadian Paediatric Society’s Report also states that:
“Increasing evidence also supports the effectiveness of mass media
campaigns by governmental and nongovernmental agencies,
including signage, advertising, social media and the Internet. For
optimal effectiveness, studies show that population-based
interventions should be culturally appropriate and designed to appeal
to minority groups, particularly Aboriginal youth and the LGBTQ
community, both of whom have higher than average smoking rates”.

241.

Academic writing supports the view that “tobacco control programs for
Aboriginal youth should be a public health priority”.145

D.
Refresh the content of current health warnings and increase the
prominence of quit line information
242.

JTI does not believe that increasing the size of health warnings to cover more
of the pack is either an effective or proportionate means of achieving the goal
of reaffirming the risks of smoking. Nor will increasing the size of health
warnings improve awareness of the health risks of smoking or change the
behaviour of smokers.

243.

JTI’s view is that Health Canada should examine whether the public health
objectives it is seeking to achieve in introducing plain packaging are more
effectively achieved through refreshing the content of health warnings within
the existing space mandated for this purpose. This reflects expert opinion
that, while plain packaging is unlikely to be effective as a means to reduce
smoking and encourage quitting by adults: “…it makes sense to develop
messages about the risks of smoking the content of which are more
persuasive or which prompt the smoker to reassess the weight of the known
risks, so that consumers will act on the messages”.146

144

“The Effects of Tobacco Control Mass Media Campaigns on the Cessation Behaviours of Ontario
Smokers”, Michael Chaiton, Lori Diemert, Susan Bondy, March 2016, http://otru.org/wpcontent/uploads/2016/03/ots_mar2016_2.pdf.

145

Int. J. Environ. Res. Public Health 2013, 10(2), 729-741; doi:10.3390/ijerph10020729, “Changes in
Tobacco Use, Susceptibility to Future Smoking, and Quit Attempts among Canadian Youth over
Time: A Comparison of Off-Reserve Aboriginal and Non-Aboriginal Youth”, Tara Elton-Marshall,
Scott T. Leatherdale, Robin Burkhalter and K. Stephen Brown.
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See paragraph 7.2 of “Report on Adult Consumer Behaviour and Decision-Making in the Context of
Smoking” prepared for JTI by Professor Ravi Dhar (George Rogers Clark Professor of Management
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244.

As indicated above in respect of renewed public information campaigns, new
content for existing health warnings could be targeted at those groups with
the highest smoking prevalence levels.

245.

For the reasons stated in the context of intermediate outcomes (see Appendix
B, from paragraph 11), JTI considers it important to recognize that evidence
of an increase in calls to quit lines is not the same thing as evidence of an
increase in those who have quit smoking. The fact that someone has called a
quit line does not mean they will in fact quit or otherwise change their
smoking behaviour.
That said, JTI does not oppose increasing the
prominence of quit line information within the existing space mandated for
health warnings on pack.

E.
Better enforcement of existing law against “misleading” elements of
tobacco packaging/products
246.

The Consultation Document identifies the need for plain packaging on the
basis that branded packaging and/or the shape/size of existing packs and
cigarettes is somehow “misleading”.147 Even if this is a legitimate concern in
respect of some elements of current packaging on the Canadian market
(which JTI does not accept), it does not necessitate the banning of branding
on all packaging.

247.

Canadian law already makes it an offence to use packaging or labelling on
consumer goods which misleads customers. JTI is not aware of any tobacco
product manufacturer having been prosecuted in recent memory for
committing such an offence. This suggests that the view of those responsible
for enforcing such legislation is the same as JTI’s: the use of branding or
colour does not make product packaging misleading. If the view of the
responsible enforcement authority changed, it is existing consumer protection
legislation that could be used to test that view.

and Marketing and Director of the Centre for Customer Insights at the Yale School of Management,
New Haven, USA) and Professor Stephen Nowlis (August A. Busch, Jr. Distinguished Professor of
Marketing in the Olin School of Business at Washington University in St. Louis, USA).
147

For example, see the following statements made on page 3 of the Consultation Document: “ The
design and appearance of packages, and of tobacco products, are…used extensively to develop
brand identity, create positive associations and expectations for consumers, and reduce the
perception of risk and harm”; “Slim and thin cigarette packages increase the attractiveness of
packages, particularly among young women, and the cigarettes they contain are more likely to be
perceived as milder and less harmful”; and “Tobacco products with lighter colours on packages
have been associated with less harm, and perceived strength”.
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SECTION ELEVEN
CONCLUSION
248.

The evidence from Australia does not show that plain packaging has had
any public health benefits. Conversely, it does show that plain packaging:
damages brands (as brand owners lose valuable assets) and competition;
confuses retailers and smokers; and reduces government tax revenues by
accelerating further downtrading and encouraging the illegal trade.

249.

Plain packaging is a failed policy in respect of which everyone loses except
criminals – it should not be imported here.

250.

Therefore, “evidence-based decision-making” can now lead to only one
rational conclusion in the context of the Consultation: not to introduce any
form of plain packaging at all in Canada.

251.

As an absolute minimum, “evidence-based decision-making” necessitates a
longer term assessment of broader, actual experience of plain packaging
from Australia, and from countries in Europe, and Health Canada awaiting the
determination of whether the Australian law is WTO compliant.

JTI
August 31, 2016
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APPENDIX A
“QUESTIONS FOR CONSULTATION”
This is JTI’s summary response to the questions set out in the Consultation
Document. Given that JTI does not consider that the questions posed are the correct
ones to be asking and wrongly presuppose the answer, this Appendix is provided for
completeness and convenience only. It should not be treated as a substitute for JTI’s
full review of the issues engaged by the Consultation, as set out in this document,
which is intentionally comprehensive, detailed and evidence-based.
Page 13, question 1: How could the measures under consideration with regards to
tobacco packages, as set out in this document, be improved?
JTI’s answer: For the reasons stated in this response, JTI considers that
these measures are neither necessary nor appropriate.
Page 13, question 2(a): What additional measures to regulate the appearance,
shape and size of tobacco packages would you suggest?
JTI’s answer: For the reasons stated at paragraphs 102 to 106, 111 to 113,
and 139 to 148, JTI considers that no such additional measures are
necessary or appropriate.
Page 13, question 2(b): Are there any studies that would support the measures that
you are suggesting? If so, please list the studies.
JTI’s answer: Not applicable – see previous answer.
Page 15, question 1: How could the measures under consideration with regards to
tobacco products, as set out in this document, be improved?
JTI’s answer: For the reasons stated in this response, JTI considers that
these measures are neither necessary nor appropriate.
Page 15, question 2(a): What additional measures to regulate the appearance,
shape and size of tobacco products would you suggest?
JTI’s answer: For the reasons stated at paragraphs 114 to 119 and 139 to
148, JTI considers that no such additional measures are necessary or
appropriate.
Page 15, question 2(b): Are there any studies that would support the measures that
you are suggesting? If so, please list the studies.
JTI’s answer: Not applicable – see previous answer.
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Page 16: Are findings similar to those seen in Australia to be expected for Canada?
JTI’s answer: The risk of plain packaging fuelling the illegal trade is greater in
Canada – please see the following paragraphs of JTI’s response: 130 to 133
and 151 to 154.
Page 17: Given that cigarette packages sold in Canada will continue to be required
to carry pictorial health warnings, and to display a tax stamp comprising both overt
and covert features, what is the likelihood that the availability of counterfeit cigarettes
will increase? If you think there will be an increase, what specific factors will facilitate
this increase and what other potential measures could serve to mitigate this increase
in your opinion?
JTI’s answer: Please see the following paragraphs of JTI’s response: 228 to
241 and Section Seven.
Page 17: Would these results likely be different in Canada? If so, what factors would
be responsible for the difference?
JTI’s answer: Retailers should be the primary focus of consultation on this
issue, but JTI believes that retailers will be significantly affected by any plain
packaging proposal. Please see the following paragraphs of JTI’s response:
177 to 182.
Page 17: What other interventions would go even further than the measures set out
in this document in eliminating the appeal of tobacco packages and of tobacco
products? What interventions would help limit the introduction by the industry of
package or product features that could undermine the effectiveness of plain and
standardized packaging measures?
JTI’s answer: For the reasons stated in this response, JTI considers that no
such interventions are necessary or appropriate.
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APPENDIX B
CONSUMER SURVEY RESEARCH AND INTERMEDIATE OBJECTIVES
A.

Introduction

1.

As JTI outlines above, it is concerned that, rather than basing its decisionmaking on the actual evidence from Australia (presumably as it fails to
demonstrate that plain packaging would change smoking behaviour), Health
Canada is relying on research in the Consultation Document that is: not
independent; out-of-date; methodologically flawed; and asks the wrong
question. In this Appendix, JTI details its concerns in this regard and
addresses the issue of intermediate objectives.

B.

The research relied upon in the Consultation

2.

In particular, the Consultation Document relies upon the following consumer
survey-related research:
(a)

“A 2012 systematic review by the University of Stirling, in Scotland,
identified 37 published studies demonstrating that plain and
standardized tobacco packages were consistently less appealing than
branded packages on features such as attractiveness, projected
personality attributes (e.g. "cool" and "popular"), and even the quality
of the smoking experience. Canadian studies were among those
reviewed” (the Stirling Review);

(b)

“A 2014 review of 75 original articles, conducted on behalf of the Irish
Department of Health, concluded that the "evidence unequivocally
demonstrates that plain packaging is perceived as less attractive and
less appealing, particularly among youth and young adults”. The
effects of plain and standardized packaging were observed in both
non-smokers and smokers, including on measures of attractiveness,
preference and intentions to smoke. Canadian studies were again
among those reviewed” (the Hammond Ireland Report); and

(c)

“A survey of close to 6,000 youth (12-17 yrs.) in Australia, found that
the introduction of plain and standardized packaging, coupled with
increases in health warning sizes, significantly reduced brand appeal
and positive character ratings for all brands tested. This included
whether brands were perceived as 'cool' or associated with perceived
success...” (White 2015).
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3.

Professor Timothy M. Devinney, a leading expert, has reviewed this and other
consumer survey research relied on in the Consultation Document. 148 Having
considered such research as a body of evidence in support of plain
packaging, he has expressed the expert opinion that it has:
(a)

not examined any specific aspect of marketplace related behaviour
directly, instead relying exclusively on attitudes, opinions and selfreports of possible behaviours or assumptions that those attitudes are
precursor and causes of said behaviours;

(b)

continued to apply the same flawed methodological approaches; and

(c)

failed to take into account important related research that could
improve and inform both the scientific and policy debate.

4.

In addition, Professor Devinney is of the expert opinion that it is surprising
that, while the issue of impact of plain packaging is fundamentally a consumer
behaviour issue, the authors dominating the research do not have experience
in addressing consumer behaviour issues. In his opinion, this should be
concerning to policy makers considering the introduction of plain packaging
legislation, especially where they prioritise consumer research as to what
people say they will do in a plain packs world over the real life data from
Australia as to what people have in fact done.

5.

Indeed, no evidence has been put forward in the Consultation that addresses
the likely impact on actual smoking behaviour or the actual data from
Australia. The Stirling Review makes this clear as its primary aim is “to
assess the impact of plain tobacco packaging on the: (i) appeal of the
packaging or product; (ii) salience and effectiveness of health warnings; and
(iii) perceptions of product strength and harm”.

6.

On a closer inspection, the Stirling Review itself suggests that the studies it
reviews are far from reliable. Indeed, its authors acknowledge that “there are
a number of limitations with the plain packaging studies found”.

7.

Not a single study can be pointed to in the Stirling Review which
demonstrates that plain packaging is likely to achieve any public health
benefits. Of the 54 studies reviewed in the Stirling Review, and its later
update, over 30 adopt the methodology of asking respondents to provide their
opinions and perceptions on a comparison between a branded pack and a
plain pack.

148

This expert opinion has been provided by Professor Devinney, at the request of JTI, in the context
of either the expert reports available at http://www.jti.com/how-we-do-business/key-regulatorysubmissions/ or the judicial review proceedings against the UK’s plain packaging measure (in
respect of which see paragraph 222 of the body of this document).
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8.

The Stirling Review is itself subject to serious methodological limitations
which make reliance on them by the Consultation inappropriate. For example,
the Stirling Review is forced, in view of the “limitations” of all of the individual
studies, to rely upon the consistency demonstrated by the studies. So, while
the Stirling Review states that “there was a consistency in study findings
regarding the potential impacts of plain packaging…this consistency can
provide confidence about the observed potential effects of plain packaging”,
this defies logic and cannot be correct:
(a)

First, the studies included in the Stirling Review are batched in an
attempt to try and compensate for their individual failings. These
surveys (individually or collectively) are incapable of constituting
reliable research evidence of the likely impact of plain packaging on
actual smoking behaviour. That is made clear by expert analysis of
what those surveys in fact show and of their methodological
reliability.149

(b)

Second, the Stirling Review wrongly presupposes that “consistency”
can be used as a proxy for ‘correct’. The authors assume that because
the study findings appear consistent when taken as a whole, the
evidence base must be methodologically sound and reliable (despite
the recognition of the limitations of the individual studies).

9.

In addition, the debate as to the status of the evidence is in no way advanced
by the Hammond Ireland Report. It does not provide any direct evidence of
the actual effects of plain packaging, but merely reviews materials like the
consumer surveys prepared by Professor Hammond’s fellow tobacco control
advocates.

10.

Finally, none of the consumer survey research relied on in the Consultation
Document has been conducted in conditions which are reflective of actual
purchasing conditions in the Canadian market. Even the studies cited in the
Consultation which are conducted in Canada merely test participants’
perceptions of branded packs versus plain packs, but none use branded
packaging which exists in today’s marketplace (e.g. with the health warnings
labelled on 75% of the front and back of the packaging). This means that any
comparative exercise which has been conducted on whether existing branded

149

For example, Professor Devinney is of the expert opinion that the vast majority of the studies are
simply repeated variants of prior studies, many using near identical stimuli, identical survey
instruments and identical procedures (and in many cases being done by the same or overlapping
set of researchers). In his expert view, while repeating methods is sometimes a good thing when
done properly, when there are flaws in the initial research designs (as there are in the case of plain
packaging), all researchers end up doing is finding the same flawed responses. Hence, they can
become confident in their false belief that there is a preponderance of evidence for a conclusion
when, in reality, all that they are seeing is greater refinement of an erroneous conclusion.
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packaging is “more or less attractive or appealing” than plain packaging is
made even more meaningless.
C.

Intermediate outcomes

11.

Fundamentally, the consumer research relied on in the Consultation does not
prove that intermediate outcomes (for example, to “reduce the appeal of
tobacco packages and the products they contain, particularly among young
people” and “protect young people and others from inducements to use
tobacco” (see pages 5 and 13 of the Consultation Document) would be
achieved by plain packaging.

12.

For example, Professor Steinberg has reviewed White 2015 and notes that,
for adolescents (smokers and non-smokers), brand and pack appeal were
already negative, even before the introduction of plain packaging in Australia
(see paragraph 5.15 of Steinberg 2016). Therefore, this study suggests that
adolescents in Australia were continuing to experiment with smoking for
reasons other than what the Consultation Document calls “the appeal of
tobacco packages”.

13.

Further recent Australian research (not relied on in the Consultation, but
conducted by the same authors as White 2015) has found that there has
been no change in adolescents’ cognitive processing of on-pack health
warnings since the introduction of standardized packaging in Australia. 150 The
study found that, even before plain packaging, adolescents in Australia
exhibited high degrees of awareness of the health risks of smoking.
Furthermore, the study also found that the introduction of larger (and new)
graphic health warnings and plain packaging had virtually no impact on
knowledge about specific diseases and, even more fundamentally, had no
impact whatsoever on “cognitive processing” of the warnings (e.g. how
frequently they paid attention to the warning, chose not to have a cigarette
because of the warning, or thought about quitting because of the warning).

14.

However, even if consumer survey research had in fact proved that
intermediate outcomes would be achieved, this achieves no public health
benefit if it does not convert into actual reductions in smoking initiation or
increased quitting.

15.

Studies of the impact of plain packaging on intermediate outcomes, are, by
design, at most only capable of measuring or predicting the impact of

150

See White, V., Williams, T., Faulkner A. and M Wakefield, “Do larger graphic health warnings on
standardised cigarette packs increase adolescents’ cognitive processing of consumer health
information and beliefs about smoking-related harms?”. Tob Control 2015; 24:Suppl 2 ii50-ii57
doi:10.1136.
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standardized packaging on those outcomes. Such studies are not capable of
determining whether such intermediate outcomes are likely to translate into
reduced smoking, or whether any such reduction outweighs the risk of an
increase in smoking if plain packaging (and the downtrading it causes)
reduced the average price paid by consumers for cigarettes.
16.

Consistent with this, Professor Devinney has explained that the stated link
between reduced product/packaging ‘appeal’ and behavioural outcomes is
unproven. He has considered evidence from other contexts to demonstrate
why the assumption that any reduction in the appeal of tobacco packaging will
automatically lead to a change in behaviour is problematic. For example, he
has provided the expert opinion that:
(a)

it is problematic to conclude that, because something seems to be
intuitively plausible, it will reflect what happens in reality;

(b)

definitive behaviour conclusions are more likely to be drawn in the
case of clearly measured behaviour outcomes (such as discrete and
actual choices); and

(c)

it is possible to go beyond survey based attitudinal research, even with
the most complex of consumer decisions, with innovative research
designs.

17.

The importance of distinguishing between evidence concerning consumer
perceptions and evidence of actual changes in their behaviour was also made
clear by the US Court of Appeals (DC Circuit) in R J Reynolds Tobacco Co v
Food & Drug Administration.151 This case was a challenge to the introduction
of health warnings covering 50% of cigarette packaging on the basis that it
violated the free speech protection granted by the First Amendment to the US
Constitution.

18.

When considering whether the US FDA had put forward “substantial
evidence” to show that graphic health warnings would reduce smoking, Judge
Brown (giving the opinion of the majority) said:152
“FDA has not provided a shred of evidence – much less the
“substantial evidence” required by the [Administrative Procedure Act] -

151

See paragraph 210 in the body of this document.

152

See page 25 of the judgment. The standard applied by the Court of Appeals was broadly similar to
the standard applicable under the Canadian Charter: “the government must first show that its
asserted interest is ‘substantial’… [and] the Court must determine ‘whether the regulation directly
advances the governmental interest asserted, and whether it is not more extensive than is
necessary to serve that interest’” (page 22). The Court of Appeals did not consider the international
consensus on the impact of health warnings on intermediate outcomes to be “substantial evidence”
(see footnote 15 on page 28).
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showing that the graphic warnings will “directly advance” its interest in
reducing the number of Americans who smoke. FDA makes much of
the “international consensus” surrounding the effectiveness of large
graphic warnings, but offers no evidence showing that such warnings
have directly caused a material decrease in smoking rates in any of
the countries that now require them. While studies of Canadian and
Australian youth smokers showed that the warnings on cigarette
packs caused a substantial number of survey participants to
think — or think more — about quitting smoking, … and FDA
might be correct that intentions are a “necessary precursor” to
behavior change, … it is mere speculation to suggest that
respondents who report increased thoughts about quitting
smoking will actually follow through on their intentions. And at no
point did these studies attempt to evaluate whether the increased
thoughts about smoking cessation led participants to actually
quit. Another Australian study reported increased quit attempts by
survey participants after that country enacted large graphic warnings,
but found “no association with short-term quit success”. … Some
Canadian and Australian studies indicated that large graphic warnings
might induce individual smokers to reduce consumption, or to help
persons who have already quit smoking remain abstinent. … But
again, the study did not purport to show that the implementation of
large graphic warnings has actually led to a reduction in smoking
rates.
FDA’s reliance on this questionable social science is
unsurprising when we consider the raw data regarding smoking
rates in countries that have enacted graphic warnings. FDA
claims that Canadian national survey data suggest that graphic
warnings may reduce smoking rates. But the strength of the evidence
is underwhelming, making FDA’s claim somewhat misleading”.
(Emphasis added.)
19.

JTI also draws attention to the final paragraph of the text of this judgment
given that Health Canada is, in the current Consultation, relying on
“questionable social science” evidence presumably because it recognizes that
“the raw data regarding smoking rates” in Australia is as “underwhelming” as
the data considered by the US Court of Appeals.
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APPENDIX C
OUR BRANDS AND PROPERTY RIGHTS
1.

To illustrate the legacy and provenance of our branding, we have set out
below a short history of one of our leading, premium brands in the Canadian
market, Export A.

Export A – a brand history
2.

Macdonald’s Export (now known as Export Plain) was first launched in
Canada in 1928. It was positioned as a premium cigarette brand, and quickly
became a famous and bestselling brand of cigarettes. Export A was
introduced as a filtered extension of the Macdonald’s Export brand in 1960
and has been present in this market ever since. As can be seen from the
images below, it borrowed heavily on Macdonald’s Export’s branding
(including the distinctive green pack) to build on the long-established
reputation of that brand and to convey the same consistent quality to
customers. Export A’s market share in Canada grew quickly during the 1960s
and, by 1971, it was Canada’s most popular cigarette brand.

3.

As explained above, “Export” was first registered as a Canadian trade mark in
1928. JTI also holds a variety of other intellectual property rights that are now
used on packs of Export A, including the pending word and logo trade marks
for the distinctive ‘X’ design (which has featured on packs since 1997) and
trade marks for pack fronts. The trade mark for the Macdonald Lassie logo
(whose head still appears on packs) has been registered in Canada since
1935.

4.

Export A’s distinctive green pack has consistently been used for over 50
years for its ‘full flavour’ variant.

5.

JTI has continued to invest in and develop the packaging and presentation of
the Export A brand (including through the use of limited edition packaging for
short periods, from time to time) in a manner consistent with the longestablished reputation of the iconic Export A brand (and before it the
Macdonald’s Export brand), including its packaging. This helps to convey
Export A’s market position as a premium product of consistent quality.

6.

The table below illustrates the evolution of the green Export A pack since the
first launch of Macdonald’s Export (excluding any limited edition packs):
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Year

Development

1928

Macdonald’s Export is
launched as a plain, nonfiltered cigarette in a
distinctive green pack.

1948

The pack evolves, bearing
the Macdonald Lassie
(who had appeared on
other packs and
advertising materials from
1935), and phrase ‘Gold
Standard’.

1960

Export ‘A’ is launched as
the filtered version of
Macdonald’s Export
cigarettes. The Lassie
remains on the pack, but
in a portrait style.

1980

Minor pack modifications.

Image
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1989

The pack evolves to a
more modern look, but still
maintains its key colour
elements and the Lassie.

1995

Minor evolution of pack
design.

1997

The pack is updated and
modernized, with an ‘X
design’ being incorporated
in the background of the
design.
Later, the design is slightly
modified to accommodate
a larger, and new graphic
health warning.
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2005

The packaging design is
modernized again with
new word mark, the X
graphic device is made
more prominent, and the
Lassie returns to her ‘full
body’ rendering as in the
1948 design.

2008

The pack is slightly
updated. The X graphic
design is made more
prominent, the Lassie is
now reduced in size, and
‘Since 1928’ is added to
the front, highlighting our
heritage.

2010

The pack is modified
(graphics become left
centered) to accommodate
a tax stamp.

2011

The packaging design
remains the same, but is
scaled to fit the new size
of a flip top, beveled edge
structural pack.
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2012

The packaging changes in
light of larger health
warnings reducing the
space for JTI’s branding.

2015

A significant packaging
upgrade and
modernization takes place.
Structural varnish is added
to the background adding
texture, the Export A
name, rejuvenated X logo,
and trade marked Lassie
and 1928 callout (now
located on the side panel)
are embossed.
The colour coding system
remains, but hues take on
a more metallic and deep
colour.
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Appendix D

Contents of JTI’s response to the
Australian Department of Health’s
Post Implementation Review of
tobacco plain packaging
27 March 2015

JTI is part of the Japan Tobacco group of companies, a leading international tobacco product manufacturer. It
markets world-renowned brands such as Winston, Mevius and Camel. Its other international brands sold
outside Australia include Benson & Hedges, Silk Cut, Sobranie of London, Glamour and LD. With
headquarters in Geneva, Switzerland, our company has over 27,000 employees, and operations in 120
countries. For more information, visit www.jti.com.
JTI currently manufactures a small number of different brands of tobacco product sold in Australia.

Demographics
Which stakeholder category do best you identify with?


Government



Tobacco Industry [Select this option]



Public Health Expert/Organisation



Non-Government Organisation



General Public/Consumer



Other
Questions marked with an * are required Exit Survey

Effectiveness and efficiency of the tobacco plain packaging measure
The tobacco plain packaging measure is part of a comprehensive range of tobacco
control measures. The questions in this section aim to gather information on whether
the tobacco plain packaging measure has been effective and efficient in meeting its
objectives.
Reducing the appeal of tobacco products to consumers
To what extent do you think that the tobacco plain packaging measure, by regulating
the retail packaging and appearance of tobacco products, has:
Not at all
1. Reduced the appeal of tobacco
products to consumers?

X

2. Been an efficient mechanism for
reducing the appeal of tobacco products
to consumers?

X

Very little

Unsure

Somewhat

To a great
extent

3. On what basis do you make these judgements? (500 word limit; if you do not
wish to provide a response please insert N/A) *
NOTE: capitalised terms in this response are defined in JTI’s Supporting Document
filed alongside this response. The term [FNX] denotes a reference. Such references
are also identified in JTI’s Supporting Document.
Questions 1 – 9 of the PIR questionnaire effectively relate to the “supporting
objectives” set out at section 3(2) of the Act. JTI has consistently taken the view that
these supporting objectives are ill-defined and insufficiently connected to the key
objectives set out at section 3(1) of the Act, see further paragraphs 3.1 – 3.2 of JTI’s

2011 Response.
Specifically, questions 1 and 2 relate to the first of the supporting objectives:
“reduc[ing] the appeal of tobacco products to consumers”. Reducing the “appeal” of
tobacco products to consumers is not a legitimate self-standing justification for
tobacco regulation.
In any event, even if there has been some form of reduction in the “appeal” of tobacco
packaging in Australia this does not mean plain packaging has caused a smoking
behaviour change (in the sense of it having caused a further reduction in smoking
prevalence and/or consumption). Studies in support of plain packaging frequently
conclude that when asked a direct question, respondents generally say they find plain
packaging less attractive (or appealing) than branded packaging.[FN1] Such reported
reductions in “appeal” are only an indication of the respondents’ perceptions.
These studies do not address whether reported reductions in “appeal” have any
relevance to the actual decision to start (or continue) smoking. Absent such evidence,
there is no basis to assume reducing the appeal of tobacco packaging is relevant to the
factors that contribute to and determine an individual’s attitude to smoking and
becoming a smoker. In any event, a recent study (funded by the ADH) on short-term
changes in “quitting-related cognitions and behaviours” found results indicating “that
short-term changes in quit intentions were no different after the full implementation of
the new packaging than in the pre-PP phase.”[FN2]
The supporting objectives could only be relevant to assessing effectiveness in the PIR
in the context of whether or not their achievement has, in fact, changed smoking
behaviour (something recognised by the statement on the PIR website: “through the
achievement of these [supporting] objectives, in the long term, as part of a
comprehensive range of tobacco control measures, contribute to efforts to improve
public health by discouraging people from taking up smoking, or using tobacco
products; encouraging people to give up smoking, and to stop using tobacco products;
discouraging people who have given up smoking, or who have stopped using tobacco
products, from relapsing; and reducing people's exposure to smoke from tobacco
products”). As explained in our responses to questions 11 and 13, plain packaging has
not delivered such outcomes. In these circumstances, it is clear that the supporting
objectives, together with the key objectives quoted above, have not been achieved.

If you wish to submit supporting documentation and/or data which relate to
these questions please make note of the question number and submit this along
with your Response ID (found on the thank you page once you have completed
your response) to: plainpackaging@sigginsmiller.com.au.
Increasing the effectiveness of health warnings on the retail packaging of tobacco
products
To what extent do you think that the tobacco plain packaging measure, by
regulating the retail packaging and appearance of tobacco products, has:
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Not at all
4. Increased the effectiveness of health
warnings on retail packaging of tobacco
products?

X

5. Been an efficient mechanism for
increasing the effectiveness of health
warnings on retail packaging of tobacco
products?

X

Very little

Unsure

Somewhat

To a great
extent

6. On what basis do you make these judgements? (500 word limit; if you do not
wish to provide a response please insert N/A) *
While there is already a very high level of awareness of the health risks of smoking in
Australia, JTI supports the continued provision of information to consumers about the
health risks of smoking in order to ensure that smokers continue to be reminded of
those risks. However, increasing the prominence or salience of health warnings on
tobacco packaging is not, of itself, a legitimate public policy goal capable of
justifying a plain packs measure. Plain packaging’s purported key objective is to
change smoking behaviour; the mechanism relating to health warnings does not affect
behavioural change.
As explained at paragraph 3.13 of JTI’s 2011 Response, plain packaging does not
enhance the effectiveness of health warnings. “Noticing” something, particularly
something one knows already - such as a health warning on a tobacco product - does
not make it more effective and translate into a change in actual smoking behaviour.
To show the Act has, in fact, increased the effectiveness of the health warnings it
would be necessary to demonstrate convincingly not only that the Act has increased
the “visibility”, “prominence” or “salience” of health warnings, but that it has actually
resulted in changes to smoking behaviour (such as reducing smoking uptake by
minors and/or reducing consumption by existing smokers). Recent research jointly
funded by the ADH, Cancer Councils and participating States has confirmed that this
is not the case, as it found that “Apart from increased awareness of bladder cancer,
new requirements for packaging and health warnings did not increase adolescents’
cognitive processing of warning information.”[FN3]
This is unsurprising. The decision to begin smoking is influenced by a welldocumented set of factors, such as the smoking behaviour of family and friends.
Professor Steinberg (who, as explained at paragraph 3.9 of JTI’s 2011 Response, has
specific expertise in adolescent decision-making and risk-taking) explained the
position in a 7 January 2014 letter to Sir Cyril Chantler (who, on behalf of the UK
Department of Health, led a review into the likely impacts of a UK plain packs
measure).[FN4] Professor Steinberg explained that it is “abundantly clear” that
adolescents, for example, in the UK are aware of and understand the risks of smoking
and know that it has harmful long-term health consequences. Therefore, even if plain
packaging was shown to increase the prominence of health warnings, this would
“have no influence on adolescent experimentation with, or use of, tobacco
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products”.[FN5]

If you wish to submit supporting documentation and/or data which relate to
these questions please make note of the question number and submit this along
with your Response ID (found on the thank you page once you have completed
your response) to: plainpackaging@sigginsmiller.com.au.
Reducing the ability of the retail packaging of tobacco products to mislead
consumers about the harmful effects of smoking or using tobacco products
To what extent do you think that the tobacco plain packaging measure, by regulating
the retail packaging and appearance of tobacco products, has:
Not at all
7. Reduced the ability of the retail
packaging of tobacco products to
mislead consumers about the harmful
effects of smoking or using tobacco
products?

X

8. Been an efficient mechanism for
reducing the ability of retail packaging
of tobacco products to mislead
consumers about the harmful effects of
smoking or using tobacco products?

X

Very little

Unsure

Somewhat

To a great
extent

9. On what basis do you make these judgements? (500 word limit; if you do not
wish to provide a response please insert N/A) *
As explained at paragraphs 3.14 – 3.16 of JTI’s 2011 Response, the branded tobacco
packaging sold by JTI in Australia pre-plain packaging did not mislead consumers.
Pre-existing law (see, for example, footnote 21 of JTI’s 2011 Response) prevented the
use of misleading packaging for tobacco products. Further, prior to the Act,
Australian Government-mandated health warnings were already required on all
tobacco packaging, which JTI is entitled to assume the ADH considered appropriate
in addressing any perception the ADH had that consumers had been “misled about the
harmful effects of smoking”.
For these reasons, JTI does not accept plain packaging has “reduced the ability of the
retail packaging of tobacco products to mislead consumers” or that the plain
packaging regulation had been required for this purpose.
In this context, in JT International SA -v- Commonwealth of Australia [2012] HCA
43, the High Court of Australia recognised that the introduction of plain packaging, as
a result of the Act, constituted the "taking" of our and other manufacturers'
property. Notably, French CJ stated in his judgment that: "Taking involves
deprivation of property seen from the perspective of its owner". Ultimately, JTI’s

Page 5

challenge in this case was unsuccessful as the Act would only have been
unconstitutional if it had caused an "acquisition" of property by the Commonwealth
and the Court considered what constitutes an "acquisition" of property was materially
different to the "taking" of that property. At part 4 of JTI’s Supporting Document, JTI
puts into its proper context a statement made by Counsel for JTI in the Australian
High Court when making reference to a “billboard” in the context of the argument
that the manufacturers’ ability to control the space on the pack, in particular the space
not used for health warnings, was extinguished by the Act.

If you wish to submit supporting documentation and/or data which relate to
these questions please make note of the question number and submit this along
with your Response ID (found on the thank you page once you have completed
your response) to: plainpackaging@sigginsmiller.com.au.
Public Health
The tobacco plain packaging measure is part of a comprehensive package of tobacco
control measures. These questions aim to gather information on whether the tobacco
plain packaging measure has contributed to improvements in public health.
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Discouraging people from taking up smoking or using tobacco products
To what extent do you think that the tobacco plain packaging measure, as part of
broader effort has:
Not at all
10. Discouraged people from taking up
smoking, or using tobacco products?

Very little

Unsure

Somewhat

To a great
extent

X

11. On what basis do you make this judgement? (500 word limit; if you do not
wish to provide a response please insert N/A) *
The introduction to this questionnaire states that “The purpose of a PIR is to assess
whether the regulation [i.e. plain packaging] remains appropriate and how effective
and efficient the regulation has been in meeting its objectives.” Questions 10 – 17
seek to “move the goalposts” by asking stakeholders to consider the impact of the
tobacco plain packaging measure “as part of [a] broader effort”. No definition of
“broader effort” is provided and this lack of clarity undermines the PIR.
This shift in emphasis is also inappropriate. The ADH is required to complete the PIR
in accordance with the requirements of the OBPR. The OBPR CBA Guidance Note
provides that “it is important to analyse the incremental impact of the regulation being
considered.”[FN6] This guidance confirms that the actual public health impact of the
individual plain packaging measure must be assessed separately from the impacts of
other tobacco regulations, so that its effectiveness and efficiency may be accurately
determined. In addition, the use of the words ‘remains appropriate’ pre-supposes that
that the Act was in fact appropriate to begin with and suggests that the PIR is not
being conducted with an open mind. Thus, the approach adopted in relation to
questions 10 – 17 is contrary to best practice.
Regardless, JTI has sought to understand the impacts of plain packaging in the
manner envisaged by the OBPR CBA Guidance Note. In doing so, JTI has
commissioned Dr Andrew Lilico, an expert in microeconomic analysis and regulatory
impact assessment, to review publicly available primary and secondary data emerging
from Australia and to comment, based on the information and conclusions arising
from those sources, the impact of plain packaging upon tobacco consumption and/or
prevalence and market dynamics. Dr Lilico’s key conclusion is that “The reports I
have reviewed are consistent in finding that plain packaging has had no statistically
significant impact upon Australia’s pre-existing decline in tobacco consumption and
prevalence. In fact, some of the findings in these reports suggest that consumption
may have risen, relative to previous trends (where controlled for), following the
introduction of plain packaging.” Dr Lilico’s report will be submitted alongside this
submission.
It is noteworthy that one of the studies funded by the ADH and reviewed by Dr Lilico
found no evidence that plain packaging had accelerated the pre-existing decline in
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smoking consumption and prevalence. It concluded that “[a]mong smokers, reported
number of cigarettes smoked did not change after PP introduction”.[FN7]. In this
context, it is unsurprising that supporters of plain packaging have described
approaches that focus upon actual changes in smoking behaviour as “simplistic and
inappropriate”, preferring to rely instead on how tobacco regulation “affect[s]
attitudes and knowledge that may then lead to changes in behaviour.”[FN8] This is
despite supporters of plain packaging having previously stated that “Plain packs will
turbocharge this trend [of low smoking rates], making smoking history.”[FN9]

If you wish to submit supporting documentation and/or data which relate to this
question please make note of the question number and submit this along with
your Response ID (found on the thank you page once you have completed your
response) to: plainpackaging@sigginsmiller.com.au.
Encouraging people to give up smoking and to stop using tobacco products
To what extent do you think that the tobacco plain packaging measure, as part of
broader effort has:
Not at all
12. Encouraged people to give up
smoking and to stop using tobacco
products?

Very little

Unsure

Somewhat

To a great
extent

X

13. On what basis do you make this judgement? (500 word limit; if you do not
wish to provide a response please insert N/A) *
JTI relies on its answer provided in response to question 11.
Additionally, and as noted in response to question 3, above, a recent study (funded by
the ADH) on short-term changes in “quitting-related cognitions and behaviours”
found results indicating “that short-term changes in quit intentions were no different
after the full implementation of the new packaging than in the pre-PP phase.”[FN2]

If you wish to submit supporting documentation and/or data which relate to this
question please make note of the question number and submit this along with
your Response ID (found on the thank you page once you have completed your
response) to: plainpackaging@sigginsmiller.com.au.
Discouraging people who have given up smoking, or who have stopped using
tobacco products from relapsing
To what extent do you think that the tobacco plain packaging measure, as part of
broader effort has:
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Not at all
14. Discouraged people who have given
up smoking or who have stopped using
tobacco products from relapsing?

Very little

Unsure

Somewhat

To a great
extent

X

15. On what basis do you make this judgement? (500 word limit; if you do not
wish to provide a response please insert N/A) *
It is not clear whether this question is referring to those who had given up
smoking/had stopped using tobacco products before or after plain packaging was
implemented. In any event, there is no data available that demonstrate a change in the
pre-existing trends to suggest that fewer Australians have decided to re-start smoking
because of plain packaging than would otherwise have been the case. This conclusion
is supported by Dr Lilico’s report referred to in response to question 11.
In relation to consumption and prevalence rates in general (which can be tracked by
reference to actual changes in consumer behaviour rather than inherently subjective
assumptions as to whether a consumer is merely “encouraged” or “discouraged” from
a certain action), JTI refers to its answers to questions 11 and 13.
If you wish to submit supporting documentation and/or data which relate to this
question please make note of the question number and submit this along with
your Response ID (found on the thank you page once you have completed your
response) to: plainpackaging@sigginsmiller.com.au.
Reducing people’s exposure to smoke from tobacco products
To what extent do you think that the tobacco plain packaging measure, as part of
broader effort has:
Not at all
16. Reduced people’s exposure to smoke
from tobacco products?

Very little

Unsure

Somewhat

To a great
extent

X

17. On what basis do you make this judgement? (500 word limit; if you do not
wish to provide a response please insert N/A) *
While JTI supports regulation of smoking in many public places, JTI does not accept
that changing the packaging of tobacco products has been shown to change where
people smoke or otherwise had a (relevant) impact regarding environmental tobacco
smoke.
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If you wish to submit supporting documentation and/or data which relate to this
question please make note of the question number and submit this along with
your Response ID (found on the thank you page once you have completed your
response) to: plainpackaging@sigginsmiller.com.au
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Questions marked with an * are required Exit Survey
The impact of the tobacco plain packaging measure
18. Thinking about the impact of the tobacco plain packaging measure on you
and/or your business, please indicate whether you believe it has had any positive
impacts at the levels listed below? If you believe it has had positive impacts,
please explain further in the drop down boxes.
[Do not tick any box in response to question 18]
Economically?
Socially?
Environmentally?
19. On what basis do you make these judgements? (500 word limit; if you do not
wish to provide a response please insert N/A) *
Plain packaging has had no positive economic impact on JTI’s business. JTI does not
believe that plain packaging has had a positive social or environmental impact either.

20. Thinking about the impact of the tobacco plain packaging measure on you
and/or your business, please indicate whether you believe it has had any negative
impacts at the levels listed below? If you believe it has had negative impacts,
please explain further in the drop down boxes.
Economically? [Tick this box and insert “See response to question 21” into the drop
down box]
Socially?
Environmentally?
21. On what basis do you make these judgements? (500 word limit; if you do not
wish to provide a response please insert N/A) *
As detailed in the response to question 23 below, plain packaging has had a number of
negative economic impacts on JTI and its business.
JTI has a modest presence in Australia with brands sold by third party distributors.
Although JTI’s products represent a small share of the Australian market, plain
packaging has reduced significantly the value of JTI’s brands in Australia, and has
unjustifiably damaged JTI’s ability to compete. At paragraph 5.29 of JTI’s 2011
Response, we noted that plain packaging would affect potential new entrants and
companies with very small market shares, such as JTI, to a greater extent than their
competitors with larger market shares. We stated that, in particular, it was liable to
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severely affect smaller players and/or brands not yet launched in the Australian
market.
These concerns have been borne out in practice. Since the introduction of plain
packaging, two of JTI’s brands, Camel and Old Holborn, have experienced a
significant drop in Australian sales. In fact, sales of Camel to retailers halved in the
period between 2012 and 2014.
Additionally, in Dr Lilico’s report (see further our answer to question 11), he
concludes that publicly available data shows that since the introduction of plain
packaging there has been large-scale downtrading into cheaper price segments, as
well as a widening price gap between the lowest and highest priced products. In
addition, Dr Lilico finds evidence that significantly more brands have recently exited
the market than would have been expected had plain packaging not been introduced.
These effects are felt particularly keenly by JTI in Australia, where traditionally our
brands have been situated in the premium price segment.
As discussed in the response to question 23, plain packaging has also contributed to
the worsening of the illicit trade in tobacco and increased the risk of counterfeiting.

If you wish to submit supporting documentation and/or data which relate to
these questions please make note of the question number and submit this along
with your Response ID (found on the thank you page once you have completed
your response) to: plainpackaging@sigginsmiller.com.au
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Questions marked with an * are required Exit Survey
Costs and benefits
22. Thinking about the impact of the tobacco plain packaging measure on you
and/or your business, please indicate what you identify as the major costs and/or
benefits of the measure? Please explain further in the drop down boxes.
Costs? [Tick this box and insert “See response to question 23” into the drop down
box]
Benefits?
23. On what basis do you make these judgements? (500 word limit; if you do not
wish to provide a response please insert N/A) *
As discussed in response to question 21, plain packaging has had a negative impact on
JTI and its business (albeit, as explained at paragraph 1.3 of JTI’s 2011 Response,
JTI’s products represent only a small share of the Australian market).
More generally, plain packaging has had a significant negative impact upon tobacco
manufacturers, in particular by banning JTI and others from using their property. As
explained at section 5 of JTI’s 2011 Response, JTI had invested very substantially in
its IP rights, brands and products, and this is reflected in the strong equity of its
brands internationally. Plain packaging deprives JTI and other manufacturers of the
ability to exploit key parts of their IP rights commercially, rendering them, for all
practical purposes, valueless in Australia.
In addition, and as identified in Dr Lilico’s report (see further our responses to
questions 11 and 21) the Australian data demonstrates that plain packaging has had a
negative impact upon competition and market dynamics in the Australian tobacco
market, and has resulted in increased downtrading to lower-margin, value brands at
the expense of higher-margin premium and mid-range brands. Downtrading and a
general decline in prices owing to changes in the competitive landscape will, in turn,
reduce tax revenues (absent changes to excise rates).
Illicit trade (which includes counterfeit and contraband manufactured cigarettes, and
unbranded tobacco products) also appears to have benefitted from plain packaging.
KPMG’s 2014 half-year report, which was published in October 2014[FN10], shows,
amongst other things, an increase in the size of the illicit tobacco market since the
measure has been in place. According to this report, in the period between July 2013
and June 2014, the level of illicit tobacco consumption in Australia grew by 0.8%
from 13.5% to 14.3% of total consumption (based on AIHW data). This followed a
period of decline from 2010, when illicit tobacco consumption in Australia
represented 12.8% of overall consumption.[FN11] This is consistent with other
information available from Australia.[FN12] New illicit brands which look like they
are legitimate ‘plain packs’ have been found since the introduction of plain packaging
and a counterfeit of one of JTI’s brands in Australia, Old Holborn, has appeared in
plain packaging. Old Holborn is a small market share brand and its counterfeiting
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demonstrates that plain packaging has led to counterfeiting of even the very small
share brands. Further increases in the consumption of non-Australian duty paid
product, at the expense of the duty paid product, will lead to further loss of tax
revenues for the Australian Government.

If you wish to submit supporting documentation and/or data which relate to
these questions please make note of the question number and submit this along
with your Response ID (found on the thank you page once you have completed
your response) to: plainpackaging@sigginsmiller.com.au.
24. In order to distinguish clearly between the costs of complying with the
tobacco plain packaging measure (the focus of this review) and the costs of
complying with the updated and expanded health warnings, please describe any
costs of complying with the health warnings measure? (500 word limit; if you do
not wish to provide a response please insert N/A) *
It is not possible for JTI to respond meaningfully to this question given the very small
size of its market share in Australia.

If you wish to submit supporting documentation and/or data which relate to this
question please make note of the question number and submit this along with
your Response ID (found on the thank you page once you have completed your
response) to: plainpackaging@sigginsmiller.com.au
Questions marked with an * are required Exit Survey
Final comments
25. Do you have any final comments?(500 word limit; if you do not wish to
provide a response please insert N/A) *
As stated on the Siggins Miller website, the purpose of a post implementation review
is to assess whether the regulation remains appropriate and how effective and efficient
the regulation has been in meeting its objectives. However, the objectives of plain
packaging as stated by Siggins Miller are not the same as those set out at section 3(1)
of the Act. Instead, Siggins Miller are assessing the mechanisms (or “supporting
objectives”) by which Parliament intends to achieve the section 3(1) objectives and
not whether these key objectives themselves have been achieved. The PIR will be
inaccurate and inadequate if carried out on this misguided basis.
In addition, the introduction to this questionnaire states that Siggins Miller have been
engaged by the ADH to “conduct a cost benefit analysis of the measure”. This
analysis cannot be credible and robust if it is conducted in a manner which ignores
globally accepted cost benefit analysis principles, as set out in JTI’s Supporting
Document accompanying this submission.
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If you wish to submit supporting documentation and/or data which relate to
these questions please make note of the question number and submit this along
with your Response ID (found on the thank you page once you have completed
your response) to: plainpackaging@sigginsmiller.com.au.
Questions marked with an * are required Exit Survey
Questions about this consultation process
26. How satisfied were you with this consultation process?
Highly satisfied
Satisfied
Neutral
Unhappy
Very unhappy [Select “Very unhappy”]
27. On what basis do you make this judgement? (500 word limit; if you do not
wish to provide a response please insert N/A) *
JTI considers that this consultation process has already suffered a number of serious
deficiencies. For instance, JTI has concerns regarding the brevity of the timeframe for
responses. A six week consultation is clearly inadequate given the wide-ranging and
controversial nature of plain packaging, not least because during the final days of the
consultation period a significant amount of material, much of which was funded by
ADH, was published.[FN13] The brevity of the consultation will, undoubtedly, have
frustrated a number of stakeholders from responding at all, or responding fully.
In addition, a number of the questions are flawed as they are insufficiently clear or are
founded on false premises. For example, as noted above, questions 1 – 3 refer to
reducing the “appeal” of tobacco products, which is not a legitimate self-standing
justification for tobacco regulation and should not be the focus of questions informing
the PIR.
JTI also notes that the introduction to this questionnaire states that “[t]he questions in
this section aim to gather information on whether the tobacco plain packaging
measure has been effective and efficient in meeting its objectives.” However no
information is provided as to what will constitute “effectiveness” or “efficiency” in
this context, or where the threshold lies.
The ADH has confirmed that “[a]s part of the consultation process, Siggins Miller
will be conducting face-to-face consultations in Brisbane, Sydney, Melbourne and
Canberra with stakeholders impacted by the tobacco plain packaging
measure.”[FN14] To date, JTI as an impacted stakeholder has not been invited to take
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part in those consultations but would be likely to consider positively such an
invitation. It is not clear which stakeholders have been invited, or on what basis those
stakeholders were selected. It is also not evident how the consultation process will
seek to address the risk of selection bias if a limited number of stakeholders are
invited.
Siggins Miller has also failed to provide a clear timetable for next steps. In particular,
although the introduction to the questionnaire refers to a cost benefit analysis, no
explanation is provided as to how information submitted during the consultation will
be utilised for the analysis or what steps will be taken to seek to ensure that the
analysis is robust and credible. In any event, the analysis conducted by Siggins Miller
should take into consideration all relevant information and evidence which has been
made available to the Australian Government outside the narrow confines of the
consultation. Siggins Miller will need to make clear whether it will consider all
information and evidence which JTI assumes is available to the Government as a
result of proceedings brought against the Government by others (e.g., the WTO
dispute relating to the Act) and, if it does not do so, how it will address this evidential
gap.
The requirements for a comprehensive cost benefit analysis are discussed further in
part 3 of JTI’s Supporting Document which accompanies this submission.

28. Do you have any specific comments about this consultation process? (500
word limit; if you do not wish to provide a response please insert N/A) *
JTI understands that Siggins Miller was involved in monitoring and evaluating the
2004–2009 phase of Australia’s National Drug Strategy, under contract with the
ADH. The final report produced by Siggins Miller[FN15] considered issues relating
to the development and implementation of tobacco legislation covering exposure to
environmental tobacco smoke and health warnings on tobacco products. In particular,
in an overview of various drug policy interventions for which Siggins Miller says
“there is reasonably sound evidence for efficacy, effectiveness and costeffectiveness”, reference is made to the National Preventative Health Task Force’s
recommendation that plain packaging of tobacco products be mandated.[FN16]
Siggins Miller’s involvement in the monitoring and evaluation of the National Drug
Strategy, as well as its ongoing relationship with the Australian Government, raises
serious questions regarding its ability to deliver an impartial PIR. Not least, it appears
that Siggins Miller may have formed pre-existing views on the merits of plain
packaging. In this controversial and important area of policy-making, such opinions
should have been disclosed at the outset of this process. At the very least, Siggins
Miller should now make clear the extent of its current and historic engagements by
the Australian Government and otherwise in the context of tobacco products
regulation so that its independence (or otherwise) in relation to the PIR can be
properly understood.
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Supporting document to JTI’s
response to the Australian
Department of Health’s Post
Implementation Review of tobacco
plain packaging
27 March 2015

JTI is part of the Japan Tobacco group of companies, a leading international tobacco product manufacturer. It
markets world-renowned brands such as Winston, Mevius and Camel. Its other international brands sold
outside Australia include Benson & Hedges, Silk Cut, Sobranie of London, Glamour and LD. With
headquarters in Geneva, Switzerland, our company has over 27,000 employees, and operations in 120
countries. For more information, visit www.jti.com.
JTI currently manufactures a small number of different brands of tobacco product sold in Australia.

1.

OUTLINE

1.1.

JTI has filed its response to the Australian Department of Health’s Post
Implementation Review of tobacco plain packaging (JTI’s 2015 Response) online at
http://www.sigginsmiller.com/plainpackaging/.

1.2.

Consistent with the statement on that website which states: “To submit supporting
documentation and/or data which relate to specific questions please make note of the
question number and submit this along with your Response ID”, this supporting
document to JTI’s 2015 Response consists of:
(a)

Part 2: an explanation of JTI’s approach to the PIR;

(b)

Part 3: the requirements for a credible and robust cost benefit analysis in the
context of the PIR, including the construction of a credible counterfactual;

(c)

Part 4: JTI’s position in respect of the ‘billboard’ analogy made during the
hearing of the Australian High Court litigation;

(d)

Part 5: a list of defined terms used in this document and/or JTI’s 2015
Response; and

(e)

Part 6: the references to supporting documents made in JTI’s 2015 Response
(indicated as “[FN]”).

2.

JTI’S APPROACH TO THE PIR

2.1.

Tobacco products carry risks to health. Appropriate and proportionate regulation is
necessary and right. In Australia, those under 18 should not smoke and should not be
able to obtain tobacco products. Everyone should be appropriately informed about the
health risks of smoking. These core principles are central to our Code of Conduct,
Global Marketing Standard, operational policies and the way JTI does business.

2.2.

Plain packaging is an issue of critical importance to JTI. This is reflected in the fact
that JTI, and others, challenged the constitutionality of the Act in the Australian High
Court.

2.3.

JTI has been, and remains, categorically opposed to the plain packaging of tobacco
products. By way of example, the reasons why this is the case have been explained in
detail to:
(a)

the ADH in JTI’s 2011 Response (a document which forms the basis of JTI’s
2015 Response);

(b)

Sir Cyril Chantler in JTI’s submission to the Chantler Review in the UK into
the public health impacts of standardised packaging for tobacco products (10
January 2014); and

(c)

the UK Department of Health in JTI’s response to its consultation on the
introduction of regulations for standardised packaging of tobacco products (6
August 2014).

It is necessary for Siggins Miller to give detailed consideration to all three of these
documents, which are available from our website (http://www.jti.com/how-we-dobusiness/key-regulatory-submissions/).
2.4.

As explained in JTI’s 2011 Response, we do not have a corporate presence in
Australia and our products (which represent only a small share of the Australian
market) are distributed for us by third party distributors. That said, JTI considers it
important to make its own submission given the Act’s failure to achieve the key
objectives and the unintended consequences that have arisen post-implementation.

3.

COST BENEFIT ANALYSIS
Introduction

3.1.

JTI’s 2015 Response notes that, although the introduction to the Siggins Miller
questionnaire refers to a cost benefit analysis, no explanation is provided as to how
information submitted during the consultation will be utilised for the analysis or what
steps will be taken to seek to ensure that the analysis is robust and credible.

3.2.

Accordingly, JTI addresses certain of the minimum requirements that the PIR cost
benefit analysis would need to satisfy, in light of cost benefit analysis techniques and
principles accepted outside and within Australia.

3.3.

Ultimately, it is for the ADH and Siggins Miller to ensure that they have considered
all relevant cost benefit analysis techniques and principles and to assess how they need
to be applied. However, to assist in this process, JTI notes the following documents
which we expect are, at least in part, relevant to the PIR cost benefit analysis:
(a)

the 2011 and 2014 OBPR guidance notes on post-implementation reviews;1

(b)

the Commonwealth of Australia (Department of Finance and Administration)
Handbook of Cost-Benefit Analysis (the Handbook);2 and

(c)

the OBPR CBA Guidance Note.3

1

2014);
OBPR,
2011);

2

Commonwealth of Australia (Department of Finance and Administration), Handbook of Cost-Benefit
Analysis (January 2006); http://www.finance.gov.au/sites/default/files/Handbook_of_CB_analysis.pdf.

OBPR,
Guidance
Note:
Post-implementation
Reviews
(July
http://www.dpmc.gov.au/sites/default/files/publications/017_Post-implementation_reviews_0.pdf;
Guidance
Note:
Post-implementation
Reviews
(December
http://ris.dpmc.gov.au/files/2012/03/pir_guidance_note.pdf.

3

OBPR,
Guidance
Note:
Cost-Benefit
Analysis
https://www.dpmc.gov.au/sites/default/files/publications/006_Cost-benefit_analysis.pdf.

(July

2014);
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3.4.

The PIR should focus not only on the costs and benefits of the plain packaging
measure itself, but also, to the extent possible, should assesses what would have
happened if this measure had not been introduced. In other words, it should aim to
determine whether/how the pre-existing trend in relation to smoking prevalence and/or
consumption would have changed absent plain packaging. This preliminary step is a
necessary precursor before seeking to assess if plain packaging has, in fact, been
effective in changing the pre-existing trend in relation to smoking prevalence and/or
consumption.

3.5.

This effectiveness assessment should be carried out before the cost benefit analysis is
undertaken. If the results show that, based on publicly-available data, plain packaging
has not achieved its public policy objectives, then the cost benefit exercise is rendered
otiose (or, at least, is of less relevance).
Australian Government requirements for the cost benefit analysis

3.6.

As stated on the Siggins Miller website, the ADH is required to complete a PIR of the
tobacco plain packaging measure in accordance with the requirements of the OBPR.
As clearly set out in both the 2011 and 2014 OBPR guidance notes on postimplementation reviews, a credible and a comprehensive analysis of the costs and
benefits of the plain packaging regulation covering the entire period during which the
measure has been implemented should be undertaken as part of the PIR exercise.

3.7.

The OBPR CBA Guidance Note states:4
A [cost benefit analysis] involves a systematic evaluation of the impacts of a
regulatory proposal, accounting for all the effects on the community and the
economy, not just the immediate or direct effects, financial effects or effects on
one group. It emphasises, to the extent possible, valuing the gains and losses
from a regulatory proposal in monetary terms.

3.8.

The Handbook sets out general internationally-agreed principles relating to cost
benefit analyses, as well as a recommended approach for conducting such analyses.
The PIR exercise undertaken by Siggins Miller should adhere to those principles and
be consistent with the Handbook’s recommended approach. According to the
Handbook, the key steps are as follows:5

4

OBPR,
Guidance
Note:
Cost-Benefit
Analysis
(July
2014),
https://www.dpmc.gov.au/sites/default/files/publications/006_Cost-benefit_analysis.pdf.

5

Commonwealth of Australia (Department of Finance and Administration), Handbook of Cost-Benefit
Analysis (January 2006), p 9; http://www.finance.gov.au/sites/default/files/Handbook_of_CB_analysis.pdf.

p

1;
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3.9.

The scope and objectives of a given regulation, its constraints and any alternatives,
should be identified during the initial stages of the PIR. It is also important that a
credible baseline be established at the start of the process (as discussed in further
detail below).

3.10.

The next step should be to identify all the stakeholders that have been impacted by the
new legislation, including, but not limited to, the following:6

3.11.

(a)

small and large businesses (this is not limited to tobacco manufacturers, but
also includes all businesses involved in the tobacco supply chain);

(b)

Government; and

(c)

adult smokers (especially in relation to the reduction of the number of product
choices in the market and increased barriers to entry for new brands).

Once the costs and benefits for each stakeholder (and for each scenario) have been
identified and quantified, then the Net Present Value (NPV) of those costs and benefits
needs to be calculated. Subtracting the present value of all costs from the present
value of all benefits gives you the NPV. As stated in the OBPR CBA Guidance Note:7

6

Costs and benefits to various stakeholders are discussed in further detail in Appendix A to the OBPR,
Guidance Note: Post-implementation Reviews (December 2011) at paragraphs A.15 to A.21;
http://ris.dpmc.gov.au/files/2012/03/pir_guidance_note.pdf.
7

OBPR,
Guidance
Note:
Cost-Benefit
Analysis
(July
2014),
https://www.dpmc.gov.au/sites/default/files/publications/006_Cost-benefit_analysis.pdf.

p

8;
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If the NPV is positive, the proposal improves efficiency. If the NPV is
negative, the proposal is inefficient. If all costs and benefits cannot be valued
in dollars, you should outline why the non-monetised costs and benefits are
large or small relative to the monetised impacts.
3.12.

Care must be taken when considering non-monetised impacts. The OBPR CBA
Guidance Note provides the following example: if a proposal is advocated despite
monetised benefits falling significantly short of monetised costs, a clear explanation
should be provided as to why the non-monetised benefits would tip the balance and
the nature of the inherent uncertainties in the size of the benefits.8

3.13.

JTI expects that a discount rate will need to be applied in order to calculate the NPV.9
This discount rate should take into account factors such as the time value of money10
and the cost of capital.11

3.14.

One of the final steps in the cost benefit analysis process is a sensitivity analysis
which, in practice, allows for a variation of the discount rate and/or the integration of a
range of values to account for certain variables which arise when identifying costs and
benefits.

3.15.

The outcome of the cost benefit analysis should be made publicly available upon
completion of the PIR, and the information provided should be sufficiently detailed to
allow stakeholders to understand how each of the steps in the cost benefit analysis was
completed. For example, Siggins Miller should explain and, as appropriate, make
public: the materials they have considered; how the materials were reviewed; the
discount rate they used for the PIR cost benefit analysis; the way in which the rate was
calculated; and the rationale for applying this rate.
Constructing a credible counterfactual

3.16.

8

As explained in the 2011 OBPR guidance note on post-implementation reviews,12 one
key parameter that needs to be carefully and accurately defined in the cost benefit
analysis is the counterfactual against which the impact of the new regulation should be
assessed.

OBPR,
Guidance
Note:
Cost-Benefit
Analysis
(July
2014),
https://www.dpmc.gov.au/sites/default/files/publications/006_Cost-benefit_analysis.pdf.

p

12;

9

See the Australian Government Productivity Commission report, Valuing the Future: the social
discount rate in cost-benefit analysis (April 2010), for an international review of the most common discount
rates used; http://www.pc.gov.au/research/completed/cost-benefit-discount/cost-benefit-discount.pdf.
10

Time value of money (TVM) accounts for the fact that $1 today has a greater value than $1 in the

future.
11

The cost of capital is the opportunity cost of investment – the rate of return that could be earned
elsewhere, in an equivalently risky venture. The cost of capital is usually subdivided between the cost of debt (an
interest rate) and the cost of equity (dividends and capital gains).
12

OBPR,
Guidance
Note:
Post-implementation
http://ris.dpmc.gov.au/files/2012/03/pir_guidance_note.pdf.

Reviews

(December

2011);
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3.17.

The counterfactual, also called the baseline or the status quo, corresponds to the
situation that would have occurred without the introduction of a new regulation.

3.18.

In the context of the PIR, the construction of a credible counterfactual needs to reflect
the fact that a suite of other tobacco-control measures were introduced in Australia
shortly before and after the implementation of the plain packaging legislation.

3.19.

In particular, the following regulatory interventions need to be taken into account
when constructing the counterfactual:
(a)

1 December 2012: implementation of new health warning requirements for
tobacco product packaging under the Competition and Consumer (Tobacco)
Information Standard 2011, as amended by the Competition and Consumer
(Tobacco) Information Standard 2012 (No. 1);

(b)

1 December 2013: the first of four 12.5% excise tax increases was
implemented; and

(c)

1 September 2014: the second of four 12.5% excise tax increases was
implemented.13

3.20.

JTI understands that none of these additional regulatory measures were assessed, in
terms of effectiveness, at the time when they were implemented. Instead, the
Government has been (in our view, inappropriately and without careful thought)
seeking to layer regulatory measure upon further regulatory measure, without
assessing the impact of each individual measure. This is reflected in the following
diagram from the ADH website:

13

The remaining 12.5% excise tax increases will be implemented on 1 September 2015 and 1 September

2016.
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Smoking prevalence rates for 14 years or older and key tobacco control measures implemented in Australia since
199014

3.21.

Without assessing the effectiveness of each of the individual measures, it is not
possible to conclude whether the regulations referred to in the graph above, or some
other unconnected factors, are or are not responsible for the downward trend in
tobacco consumption and prevalence.

3.22.

As indicated in the 2011 OBPR guidance note on post-implementation reviews,15 if
other policies and regulations have been introduced which may have influenced
smoking prevalence and/or behaviour in the period after implementation of the plain
packaging legislation, then the PIR should consider these other policies and their
likely interactions with the plain packaging legislation relative to the status quo.

3.23.

In order to assess properly the individual impact of the plain packaging measure, the
PIR impact analysis will need to test several counterfactual scenarios, including, but
not limited to:

14

(a)

Counterfactual 1: the ‘no change option’ (no plain packaging, no 2012 health
warning requirements, no excise tax increase in 2013 or 2014);

(b)

Counterfactual 2: no plain packaging, no excise tax increase in 2013 or 2014,
but with the 2012 health warning requirements;

ADH, Tobacco key facts and figures (last updated 13
http://www.health.gov.au/internet/main/publishing.nsf/Content/tobacco-kff.

February

2015),

Figure

1;

15

OBPR, Guidance Note: Post-implementation Reviews (December 2011) at Appendix A, paragraph
A.13; http://ris.dpmc.gov.au/files/2012/03/pir_guidance_note.pdf.
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(c)

Counterfactual 3: no plain packaging, with the 2012 health warning
requirements and an excise tax increase in 2013, but no excise tax increase in
2014; and

(d)

Counterfactual 4: no plain packaging but with the 2012 health warning
requirements and excise tax increases in 2013 and 2014.

3.24.

An effectiveness test and cost benefit analysis should be carried out for each
counterfactual scenario (not just those set out above), and the impact of each of those
scenarios should be compared with the impact of the plain packaging measure.

4.

JTI’S

POSITION IN RESPECT OF THE

‘BILLBOARD’

ANALOGY MADE DURING THE

HEARING OF THE AUSTRALIAN HIGH COURT LITIGATION

4.1.

JTI wishes to put into its correct context a statement which has been relied upon
(including by Sir Cyril Chantler in the Chantler Report) to sustain the argument that
tobacco product manufacturers align packaging and advertising.

4.2.

The Chantler Report seemingly attaches considerable weight to the point that:
Branded packaging is seen by the industry as an important way to
communicate the quality and product characteristics to consumers, to
encourage smokers to maintain their identification with their chosen brand.
This appears to be particularly important in the absence of advertising or point
of sale display. This is borne out by legal representatives of Japan Tobacco
International in proceedings in the Australian High Court, stating that the
Commonwealth “is acquiring our billboard, your Honour, in effect”.16

4.3.

During the full court hearing from which the quotation was taken (namely a challenge
brought by manufacturers regarding the Act), Counsel for JTI used a ‘billboard’
analogy in the context of the argument that the manufacturers’ ability to control the
space on the pack, in particular the space not used for health warnings, was
extinguished by the Act, as it prescribes how that remaining space must be used (i.e.
with a drab brown background, standardised font for the brand name, etc.). To put the
quote in its proper context, therefore, Counsel used the analogy in the following way:
For example, were it our billboard, we could put any message on our billboard.
What the Commonwealth has done is to prescribe the message that the
Commonwealth desires to have put on that billboard and that message does not
have to be a message such as this one, the Pantone colour with our trademark
on it. It could be any message whatsoever. What the Commonwealth’s law
does, and within the ambit of the argument presented here, says that under the
Commonwealth law, this packet, which remains our packet, is appropriated for
whatever message the Commonwealth seeks to apply to that product.17

16

17

Sir Cyril Chantler, Standardised packaging of tobacco: Report of the independent review undertaken by
Sir Cyril Chantler (April 2014), paragraph 3.13; http://www.kcl.ac.uk/health/10035-tso-2901853-chantlerreview-accessible.pdf.

The
transcript
of
the
relevant
part
http://www.austlii.edu.au/au/other/HCATrans/2012/91.html.

of

the

hearing

is

available

via:
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4.4.

It is clear that the analogy was not being used to equate packaging with advertising,
and that the references to the analogy both in the Chantler Report and the 2014 IA
unfairly take the quotation out of the specific context in which it was being used.

5.

DEFINED TERMS USED IN THIS DOCUMENT AND/OR JTI’S 2015 RESPONSE

5.1.

2014 IA means the impact assessment produced by the UK Department of Health in
2014, as part of 2014 recent consultation on the proposed introduction of plain
packaging legislation in the UK;

5.2.

Act means the Tobacco Plain Packaging Act 2011;

5.3.

ADH means the Australian Department of Health;

5.4.

AIHW means Australian Institute of Health and Welfare;

5.5.

Chantler Report means the report of the review undertaken by Sir Cyril Chantler
regarding the public health impacts of standardised packaging for tobacco products in
the UK;

5.6.

JTI’s 2011 Response means JTI’s response to the Australian Government’s
consultation paper on the Tobacco Plain Packaging Bill 2011 exposure draft dated 2
June 2011;

5.7.

JTI’s Supporting Document means this document;

5.8.

OBPR means the Australian Government, Department of the Prime Minister and
Cabinet, Office of Best Practice Regulation;

5.9.

OBPR CBA Guidance Note means the OBPR guidance note on cost benefit analysis
dated July 2014;

5.10.

PIR means the ADH’s Post Implementation Review of the Act; and

5.11.

Siggins Miller means Siggins Miller Consultants Pty Ltd.

6.
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Introduction

1. Introduction
1.1

My full name is Dr Andrew Lilico and I am a Principal and Chairman at Europe
Economics,1 a private sector consultancy, which specialises in the application of
economics and econometrics to problems arising predominantly in the fields of
public policy, regulation and competition. Europe Economics’ clients include
government departments, regulators and competition authorities, companies
large and small, professional and trade associations, charities, law firms and
public affairs firms. In particular, I am expert in microeconomic analysis and
regulatory impact assessment. I am the author and project director of this Report.
However, in preparing this Report, I have drawn upon support from the resources
of Europe Economics.

1.2

Since December 2012, the sale of tobacco products in Australia has been
subject to standardised (or “plain”) packaging requirements. Similar legislation
has recently been approved by lawmakers in Ireland and the UK, with the
intention that plain packaging (in both countries) be introduced in May 2016.

1.3

Since plain packaging was introduced in Australia, various data have become
available regarding tobacco consumption, prevalence and market dynamics in
the subsequent period. There have also been a number of reports that have
attempted to identify whether the data so far available suggests that the
Australian plain packaging requirements have had the effects intended by
lawmakers (or otherwise expected by stakeholders).

1.4

I have considered, at the request of JTI (a member of the Japan Tobacco Group)
the current state of play regarding the data and the results found in these reports
regarding the impact of plain packaging in Australia upon:

1



tobacco consumption and prevalence in Australia (see section 2)



competition and market dynamics in the Australian tobacco sector —
including to what extent the data and the conclusions drawn in these
reports are consistent or in conflict with the predictions I have made
regarding the likely impacts of plain packs requirements on competition
and market dynamics. These predictions were set out in reports on the
topic in 2008 (hereafter often the “2008 report”) and 2012 (hereafter often
the “2012 report”)2 (see section 3).

“Europe Economics” is the trading name of European Economic Research Limited, often
hereinafter “we”.
2
These reports, together with other published reports that I have completed on behalf of JTI are
available at http://www.europe-economics.com/.

1.5

It should be emphasized that this Report consists of a review of existing analyses
and that I have consulted primary data sources principally for the purposes of
understanding these studies. Beyond some simple data presentations, I have
not been asked and have not sought to produce here any new complex statistical
or simulation models, based upon these or other data. Thus, my task has been
to compare results and what follows does not include: (a) new data analysis
regarding consumption or prevalence; or (b) an assessment of the relative merits
of the reports concerned.

Documents considered
1.6

The documents I have considered in this Report are as follows:

Consumption & prevalence: primary sources (section 2)
1.

Australian Institute of Health and Welfare, National Drug Strategy Household Survey
2013

2.

New South Wales Ministry of Health, Health Statistics 2002-13

3.

South Australian Health & Medical Research Institute (SAHMRI), Key Smoking
Statistics for South Australia – 2013

4.

Government of Queensland, Queensland Health, Self-Reported Health Status
Survey 2012-14

5.

Government of Western Australia, Department of Health, Health and Wellbeing of
Adults in Western Australia 2013

6.

Government of Tasmania, Department of Health and Human Services, Report on the
Tasmanian Population Health Survey – April 2014

7.

Australian Bureau of Statistics, Australian National Accounts, Income & Expenditure
(December 2012 - September 2014)

8.

London Economics, An Analysis of Smoking Prevalence in Australia (November
2013)

9.

Australian Bureau of Statistics, Australian Health Survey 2011-13 (updated results)

Consumption & prevalence: secondary sources (section 2)

10.

A. Kaul and M. Wolf, The (Possible) Effect of Plain Packaging on the Smoking
Prevalence of Minors in Australia: A Trend Analysis, University of Zurich Department
of Economics Working Paper Series (May 2014)

11.

A. Kaul and M. Wolf, The (Possible) Effect of Plain Packaging on Smoking
Prevalence in Australia: A Trend Analysis, University of Zurich Department of
Economics Working Paper Series (June 2014)

12.

Sinclair Davidson and Ashton de Silva, The Plain Truth about Plain Packaging: An
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Econometric Analysis of the Australian 2011 Tobacco Plain Packaging Act, Agenda
– A Journal of Policy Analysis and Reform, Vol 21(1) (November 2014)
13.

EY, Historical trends in Australian tobacco consumption: A case study (November
2014)

14.

BAT’s response to the UK Department of Health’s 2014 consultation in relation to
plain packaging (pages 17-23)

15.

SLG Economics (Gibson Report), Standardised Packaging of Tobacco Products,
Review of Department of Health Impact Assessment (Appendix 1 to BAT’s response
to the UK Department of Health’s 2014 consultation in relation to plain packaging)
(August 2014)

16.

Compass Lexecon (Dryden Report), The impact of tobacco plain packaging in
Australia (Supplemental report to BAT’s response to the UK Department of Health’s
2014 consultation in relation to plain packaging) (March 2015) *

17.

Scollo et al, Changes in use of types of tobacco products by pack sizes and price
segments, prices paid and consumption following the introduction of plain packaging
in Australia, Tob Control 2015;24:ii66-ii75, (2015a)*

Market dynamics (section 3)
18.

C. Kerr and A. Creighton Plain wrong? Here are the facts: cheap smokes are on the
rise since plain packaging, The Australian, (June 2014)

19.

PMI presentation at the Barclays Back-to-School Consumer Conference (September
2014)

20.

PMI 2014 second quarter results conference call (July 2014)

21.

PMI presentation at the Morgan Stanley Global Consumer & Retail Conference
(November 2014)

22.

Nomura Equity Research (January 2015)

23.

Scollo et al, Did the recommended retail price of tobacco products fall in Australia
following the implementation of plain packaging?, Tob Control 2015;24:ii90-ii93,
(2015b)

24.

Tobacco in Australia data on Factory made cigarette (FMC) and roll-your own (RYO)
tobacco brands by market segment and manufacturer (March 2014)

* These entries have also been considered in relation to section 3

-4-

Tobacco Consumption and Prevalence in Australia

2. Tobacco consumption
prevalence in Australia

and

Primary data
2.1

There are a number of publicly available primary data sources regarding
consumption and/or prevalence in Australia that have informed the secondary
sources I consider at paragraphs 2.9 - 2.44. I have reviewed these sources and
they may be summarised as follows:


The Australia National Drug Strategy Household Survey 2013 includes
data including series for “daily smoker” and “never smoked” both in
aggregate and broken down by categories such as male versus female or
age groups (including, in particular, the 12-17 age group). The aggregate
data is available for the years 1991, 1993, 1995, 1998, 2001, 2004, 2007,
2010 and 2013. The data by age groups is available for 2001, 2004,
2007, 2010, and 2013. Although the older of these series, going back to
1991, includes too few data points for use in elaborate statistical models,
these do provide what would in other contexts be regarded as sufficient
data points for indicative trend-spotting or the identification of potential
events or changes in trends (which might then be explored more robustly
with richer data). This same survey also includes data for mean number
of cigarettes smoked per smoker, broken down by age group. But I am
aware of these data only for 2010 and 2013.



The New South Wales Ministry of Health, Health Survey 2002-2013
includes annual data for “Current smoking” broken down by sex for the
years 2002 to 2013.



The South Australian Health and Medical Research Institute (“SAHMRI”)
Health Survey 2009-2013 includes annual data on smoking for all “Adults
(age 15+)” and for “15-29 years”, for “Daily smoking” and for “All
smoking”. This covers the years 2004 to 2013.



The Queensland Health, Self-Reported Health Status Surveys for 20122014 include data on “Daily smoking”.



The Government of Tasmania, Department of Health and Human
Services, Report on the Tasmanian Population Health Survey 2014
presents a range of data for 2009 and 2013 for smokers, ex-smokers and
those you have “never-smoked”. Data for smokers is also broken down
by age and sex.

2.2



The Government of Western Australia, Department of Health, Health and
Wellbeing Survey 2013 includes annual data on smoking prevalence from
2002 to 2013 for the age group “16 years and over”, broken down by age,
sex and by reference to various metrics for determining social status
and/or background.



In November 2013, London Economics published the results of a datagathering exercise it had conducted based upon analysing pre- and postplain-packs waves of survey respondents, with data gathered in
July/October 2012, March 2013 and July 2013. This considered smoking
prevalence, amongst other data. We shall consider this report in more
detail below.

There are other sources of data for Australian tobacco consumption and
prevalence, which do not (at the time of writing) include data for a material period
after plain packaging requirements were introduced in Australia. For example:


The ABS Australian Health Survey 2011-2013, published in July 2013,
includes results for 2011-12 for smoking, broken down by sex and other
categories. But very little of this period includes a period in which plain
pack requirements were in place.

2.3

There are also some relevant primary data sources which are not publicly
available (and which are not therefore captured in table 2.1). These include, for
example, the Roy Morgan Single Source (Australia) data set. Such data has
been reviewed by others (see my review of the secondary sources at paragraphs
2.8 - 2.45, below).

2.4

Primary prevalence data sources I have reviewed which report a datapoint after
December 2012 (i.e. after the introduction of plain packaging) are summarised in
table 2.1. The data reported in table 2.1 focuses upon the adult smoking rate as
identified in each dataset, such as the number of “current” or “daily” smokers,
rather than the more granular detail, such as information regarding the number of
“occasional” smokers or smokers by sex or social background, that is sometimes
provided.
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Table 2.1: Summary of publicly available prevalence data for 2013 versus previous
datapoint

Previous
datapoint
(%)

Direction
of change
compared
to most
recent
pre-plainpacks
datapoint

Dataset

Category

Coverage

Most
recent
year(s)

Most recent
datapoint(s)
(%)

Most
recent
year
prior
to
2013*

Australian
National
Drug
Strategy
Household
Survey 2013

Daily
smokers
(14+)

Australia

2013

12.8

2010

15.1

Fall

New South
Wales

2013

16.4

2012

17.1

Fall

New South
Current
Wales
smoking
Ministry of
(16+)
Health Survey
SAHMRI Key
Smoking
Statistics for
Southern
Australia
2013

All
smoking
(15+)

South
Australia

2013

19.4

2012

16.7

Rise

The
Government
of
Queensland,
Queensland
Health, SelfReported
Health Status
Surveys

Daily
smoking
(18+)

Queensland

2014
(2013)

14.0 (15.8)

2012

14.3

Fall (Rise)

The
Government
of Tasmania,
Department
of Health and
Human
Services,
Report on the
Tasmanian
Population
Health
Survey 2014

Current
smokers
(18+)

Tasmania

2013

15.0

2009

19.8

Fall
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Previous
datapoint
(%)

Direction
of change
compared
to most
recent
pre-plainpacks
datapoint

Coverage

Most
recent
year(s)

Most recent
datapoint(s)
(%)

Most
recent
year
prior
to
2013*

The
Government
of Western
Current
Australia,
smokers
Department of
(16+)
Health, Health
and Wellbeing
Survey 2013

Western
Australia

2013

13.0

2012

12.7

Rise

London
Economics,
An analysis
of smoking
prevalence in
Australia

Australia

2013

20.0

2012

20.4

Fall

Dataset

Category

Daily
smokers
(18+)

Notes: * Plain packaging requirements were introduced in December 2012. This column provides data for 2012 or an
earlier date if 2012 data not available.

2.5

Absent further analysis, little can be concluded from the fact that the majority of
the primary datasets referred to in table 2.1 report a fall in prevalence after the
introduction of plain packaging. This is because commentators agree that prior
to the introduction of plain packaging in Australia, the consumption and
prevalence of tobacco products was, in any event, falling. In this regard, it is
interesting that some of the primary datasets report that a rise in smoking
prevalence occurred after the introduction of plain packaging, which is of course
contrary to this pre-existing trend.

2.6

The secondary sources that have addressed the question of whether plain
packaging has caused changes in smoking behaviour in Australia have mostly
(and quite sensibly) sought to frame their answers in relation to this pre-existing
declining trend. It is these secondary sources that are addressed in section 3.

2.7

Finally, there is also available data on household expenditure on tobacco,
available from ABS on a quarterly basis up to December 2014. This data is
considered in the Davidson and de Silva report I refer to below.
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Secondary sources
2.8

As far as I am aware, the most detailed statistical analyses3 of the impact of plain
packs requirements upon Australian tobacco prevalence and consumption are:


Two similar papers by Kaul and Wolf, dated June 2014 and May 2014,
which consider impacts upon smoking prevalence in general and
specifically amongst “minors”, respectively.



A paper, by Davidson and de Silva, dated 18 February 2015, named “The
Plain Truth about Plain Packaging: An Econometric Analysis of the
Australian 2011 Tobacco Plain Packaging Act”.



A paper by EY, dated November 2014, named “Historical trends in
Australian tobacco consumption: A case study”.



A paper by SLG Economics — the “Gibson Report” — dated August
2013, named “Standardised Packaging of Tobacco Products Review of
Department of Health Impact Assessment”.



Relevant analysis in BAT’s response to the UK Department of Health’s
2014 consultation in relation to plain packaging (the “UK 2014
Consultation”).



A paper by Compass Lexecon – the “Dryden Report” – dated March
2015, named “The impact of tobacco plain packaging in Australia”.



A paper by Scollo et al dated January 2015 named “Changes in use of
types of tobacco products by pack sizes and price segments, prices paid
and consumption following the introduction of plain packaging in
Australia”.

Two Kaul and Wolf papers (both 2014)
2.9

3

I have reviewed two papers by Ashok Kaul and Michael Wolf:


The (Possible) Effect of Plain Packaging on Smoking Prevalence in
Australia: A Trend Analysis.



The (Possible) Effect of Plain Packaging on the Smoking Prevalence of
Minors in Australia: A Trend Analysis.

Plain packaging is a controversial policy measure. Unsurprisingly, the debate surrounding
whether it has been effective in reducing consumption and prevalence in Australia has therefore
generated a significant amount of discussion and commentary. This Report does not attempt to
review the entirety of this discourse. Rather, it focuses on those reports which have undertaken
detailed statistical analysis of the data to formulate findings and opinions that are not apparent
from the face of that data.
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2.10

The authors of these papers use the Roy Morgan Single Source (Australia) data
set, at the monthly level, over the time period January 2001 to December 2013.
They then analyse whether the introduction of plain packaging of tobacco in
Australia has led to a statistically significant deviation from pre-existing trends in
the data. They analyse this in two further dimensions: comparison with the data
in the year before plain packaging was introduced; and calculation of confidence
intervals around the estimated effects.

2.11

They conclude that there is no evidence for an effect of plain packaging upon
smoking prevalence. Using a 10 per cent threshold for statistical significance,
they identify a statistically significant reduction in prevalence in one month
(December 2012), shortly after plain packaging requirements were introduced,
but this effect has vanished by the following month. Thereafter, smoking
prevalence is statistically indistinguishable from what they assess to have been
its pre-existing trend. They conduct a formal “power analysis” to demonstrate
that the power of the inference methods is (on their assessment) remarkably
high.

2.12

For completeness, I note that these reports were reviewed by Laverty et. al., who
had two “core” criticisms: “The first is that the introduction of standardised
packaging is not expected to have a sudden impact on smoking prevalence, but
rather to impact on the rate of smoking uptake. The second is that both papers
are not in fact powered to detect any plausible impact.”4 Similar observations
were made in correspondence published in the Lancet.5 Kaul and Wolf’s
response to the second of these papers is also available in The Lancet.6

Sinclair Davidson and Ashton de Silva (2014)
2.13

This report uses household expenditure on tobacco data (referred to at
paragraph 2.7) to test whether plain packaging has caused a change in
household expenditure on tobacco. Using a range of different methods, the
authors do not find empirical evidence to support the notion that plain packaging
has resulted in lower household expenditure on tobacco.

2.14

The authors use the household expenditure on tobacco data produced by the
ABS, and note that despite being the ‘best’ tobacco data available, these are a
very imperfect proxy for tobacco consumption.7 The data series is from

4

Laverty et. al., “Use and abuse of statistics in tobacco industry-funded research on standardised
packaging”, British Medical Journal, 3 February 2015.
5
Laverty et. al. “Standardised packaging and tobacco-industry funded research”, The Lancet, 19
April 2014 (vol. 383, p. 1384).
6
A. Kaul and M. Wolf, “Standardised packaging and tobacco-industry-funded research”, The
Lancet, 19 July 2014 (vol. 384, p. 233).
7
Davidson and de Silva, see the final paragraph of the section entitled “An ideal test and realworld limitations”.
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September 1959 to March 2014. The authors report that expenditure peaks in
1981 and declines thereafter. 8
2.15

The paper uses three different tests: OLS regression, a univariate form of a state
space specification, and a historic forecasting scenario.

Test 1: OLS Regression
2.16

In the first test the following equation is postulated:
Expendituret = α0 + β1Pricet + β2Incomet + β3Regulation Dummyt + εt
Where,


Expenditure = seasonally adjusted household tobacco expenditure;



Price = a tobacco price proxy (CPI tobacco sub-index);



Income = seasonally adjusted gross disposable household income
divided by the estimated resident Australian population; and



Regulation Dummy = a series of binary variables designed to capture
major regulatory change, Excise 1 captures the 25 per cent excise
increase in April 2010, Excise 2 captures the 12.5 per cent increase in
excise in December 2013 and Plain Packaging captures the introduction
of plain packaging in December 2012.

2.17

The model contains an autoregressive term one period lag term (AR(1)) to
correct for auto-correlation.9 A time trend was included but as results indicated
that it was redundant it was excluded from the final analysis.

2.18

The variable of interest (coefficient for plain packaging) does not show a negative
and statistically significantly coefficient in any of the specifications tried. The
authors contend that the plain packaging policy has not made any contribution to
the long-term decline in household tobacco expenditure. The results, however,
show that in two of the models the plain packaging coefficient is positive and
statistically significantly different from zero and the authors conclude this is
consistent with predictions found in some papers that suggest, ceteris paribus,
that the absence of branding would result in an increase in the consumption of
tobacco.

Test 2: Univariate state space model
2.19

8

Test 2 uses a univariate state space model. This technique, also known as an
unobservable-components model, is well established in the use of time series

Ibid.
An AR(1) process takes the form Xt = a + bXt-1 + ut where a and b are constants and ut is a
random (“white noise”) process with mean zero and constant variance.
9
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data and assumes a first measurement equation (containing the variable of
interest) related to a state or transition equation which is used to formulate the
dynamic process of the unobserved components. These can contain a trend,
seasonal and cyclical components, but in the paper the authors only include
trend and seasonality.
2.20

The advantages of the state-space model are its flexibility, which allow estimation
without any theoretical restrictions and thus “letting data speak”. The series are
estimated and then structural breaks are sought automatically. Different breaks
are found but none of these relate to the break related to plain packaging. In a
further step, the plain packaging break (2013) is tested together with the breaks
previously found but it does not appear as statistically significant. The conclusion
is that there is no evidence to suggest that household expenditure on tobacco
changed as a result of the policy.

Test 3: A historically based forecasting scenario
2.21

The third approach uses a univariate single source of error state space model
which includes 30 different specifications. The specification is similar to the one
used in test 2 but is has been shown to be more general in nature.

2.22

The approach in this test is to show what would have been the counterfactual
(situation without the legislation) using a forecasting exercise with data up to
2012. By comparing the actual expenditures in the post-policy period to the
model’s counterfactual predictions, the authors then determine, based on
historical patterns, whether expenditure has deviated from the expected path.
The actual expenditure evolves for 2013(Q1)-2014(Q1) around the confidence
intervals predicted using historical data. The conclusion is that there is no
evidence that household expenditure (on average) on tobacco has changed
following the introduction of plain packaging legislation.

Ernst and Young LLP (2014)
2.23

This paper (prepared by EY for BAT) analyses annual and monthly data to
produce a statistical model of the relationship between tobacco consumption and
various economically relevant factors. This model is then used to assess
whether the relationship changed with the introduction of plain packaging.

2.24

The paper uses three source of data on tobacco consumption
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Exchange of sales – shipment volumes (“Shipment Data”) – in essence
wholesale shipment data (i.e. what leaves the warehouse for retail
distribution). This is collected by InfoView.



Australian Scan Data collected by Aztec Defined Total Market Database.
The data is available on both an annual and monthly basis (from January
2011 to August 2014).


2.25

ABS household expenditure data (as also used by Davidson and de
Silva).

The central model in the paper uses an Ordinary Least Squares (“OLS”)
regression model in which monthly volumes of licit sales of cigarettes are
explained with controls for seasonal patterns, prices, plain packaging and plain
packaging plus an interaction term. The authors do not include income
measures in the monthly data series because their preferred measure – average
incomes – is available only at biannual or annual frequency. The main results
are duplicated below (this is Table 1 from the Ernst and Young report). The
econometric specification is with variables in levels and in log-log format. The
Newy-West correction method has been used to account for the potential
presence of heteroskedasticity and autocorrelation.

Table 2.2: Regression results for seasonally-adjusted monthly data

Independent
variables

Regression 1

Regression 2

Regression 3

Total cigarette
volume (million
sticks)

Total cigarette
volume (million
sticks)

Total cigarette
volume (million
sticks)

Obs = 44

Obs = 44

Obs = 44

2

Price

2

R = 0.22

R = 0.24

-0.13**

-0.3***

-0.49***

0.03***

0.15

Plain packaging
dummy
Interaction
Constant

2

R = 0.12

0.24
7.16***

7.07***

6.97***

Note: ***, **, * = significant at the 1%, 5%, and 10% level respectively.
Source: Ernst and Young (2014) Table 1

2.26

The authors note that when a plain packaging dummy is added into the model, it
is statistically significant but is positive – i.e. plain packaging is associated with
an increase in consumption.

2.27

The interaction term tests (inter alia) whether plain packaging had any
statistically significant impact on the price elasticity of demand. There is no such
statistically significant impact.

2.28

The report’s authors also model annual data. As the number of data points is low
(11) this model is treated as a cross-check. In respect of these annual data they
find:
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There is a negative relationship between changes in price and total
consumption.

2.29



There is a “positive income elasticity of demand that is consistent with
most consumer products that are considered as ‘normal goods’ in
economics” (page 19).



There is no evidence that plain packaging in Australia has reduced total
consumption to date.

Finally, this study makes certain observations regarding the illicit market, but
these are beyond the scope of this Report.

SLG Economics (the “Gibson Report”) (2014)
2.30

This report analysed a number of topics and was commissioned to accompany
BAT’s submission in response to the UK 2014 Consultation. Many of these
topics (e.g. the costs and benefits of plain packaging) fall outside the scope of
this Report and in other cases the Gibson Report reproduces primary data
(statistics which I refer to at paragraphs 2.33 - 2.37) and does not perform further
detailed statistical analysis. For my purposes, the key additional statistical
analysis concerns Annex 1, entitled “Roy Morgan Research data for 14-17 year
olds regression results” and the explanation at paragraph 6.4 of the Gibson
Report.

2.31

Annex 1 reports the results of an OLS regression, including analysis of a linear
time trend and of a quadratic time trend.
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Figure 2.2: Econometric Results Table from Gibson Report Annex 1

2.32

As Gibson characterises his results, his findings are:

“None of the regression models show any statistically significant impact of the
introduction of plain packaging on reported tobacco usage.”
BAT (2014)
2.33

BAT’s submission in response to the UK 2014 Consultation considers further
data not subjected to detailed statistical analysis in the Gibson Report (see
above).

2.34

At paragraph 4.27.1, BAT refers to “The InfoView Exchange analysis of Industry
Sales data which shows an increase in volumes of 0.3% since the introduction of
Plain Packaging in Australia. According to these data, between 2008 and 2012
the volume of cigarettes (that is, Factory Made Cigarettes ("FMC") and RYO
tobacco) sold in Australia had been declining at an average rate of 4.1% (20082012 CAGR). By contrast, total industry volumes actually increased over the
course of 2013 by 59 million cigarettes (equating to a growth of 0.3%).” This is
supported by the following diagram.10

10

The same data is quoted by Kerr in The Australian (2014), Labor’s plain packaging fails as
cigarette sales rise.
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Figure 2.3: BAT (2014) diagram (from paragraph 4.27.1)

2.35

At paragraphs 4.27.4.1, BAT considers the Cancer Institute NSW Tobacco
Tracking Survey Data analysed in the Gibson Report:

“the proportion of smokers surveyed who smoked on a daily basis…increased
from 70% in 2012 to 77% in 2013…and remained at 73% into 2014, while the
proportion of people smoking at least weekly (including those who smoked daily)
increased from 79.5% to 80.5% between 2012 and 2013.”
2.36

BAT also quotes the Australian 2013 National Drug Strategy Household Survey
(which, they say, “shows that there has been no change in the pre-existing trend
in daily smokers aged 14 and over since the introduction of Plain Packaging”).
BAT notes (at paragraph 4.27.9) that the Gibson Report states:

“While there are not enough data points for detailed statistical analysis, it is clear
that the proportion of daily smokers has been declining steadily over time and the
proportion in 2013 is almost exactly on the trendline (despite a 25% tax increase
on tobacco in 2010).”
2.37

Likewise, BAT notes (at paragraph 4.27.10) Gibson’s remark that:

“[t]he ANDSHS also shows that the percentage of daily smokers aged 12-17
increased between 2010 and 2013 from 2.5% to 3.4% (the highest rate in the last
10 years) and the percentage of occasional smokers aged 12-17 also increased
from 1.3% to 1.6% over this period”
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Compass Lexecon (2014)
2.38

This report, undertaken by Neil Dryden of Compass Lexecon on behalf of BAT,
assesses the impact of plain packaging on tobacco prices, market dynamics and
consumption. The analysis of consumption is achieved by benchmarking the
Australian post plain-packaging experience against that of New Zealand (which
has not introduced plain packaging). AC Nielsen scanner data showing the
average monthly retail sales of tobacco products in Australia and in New Zealand
one year before and one year after the adoption of plain packaging in Australia is
used to undertake this analysis.

2.39

The report’s author found that (paragraph 2.14):

I would have expected that, without the introduction of plain packaging, the fall in
Australian consumption would have been the same as the fall in New Zealand
consumption: a fall of 4.6%. Instead, the fall in Australian consumption was only
0.7%, suggesting that the adoption of plain packaging increased the consumption
in Australia (relative to the counterfactual) by 3.9% (i.e. the difference between
4.6% and 0.7).
Scollo et. al (2015a)
2.40

The objectives of this report (funded by the Australian Government Department
of Health and Ageing) were to “describe changes among smokers in use of
various types of tobacco products, reported prices paid and cigarette
consumption following the standardisation of tobacco packaging in Australia.” (p.
ii66). The authors based their findings on national cross-sectional telephone
surveys of adult smokers conducted from April 2012 (6 months before transition
to plain packaging) to March 2014 (15 months afterwards). The collected data
was then subjected to multivariable regressions testing.

2.41

In relation to consumption, the report’s authors concluded that “Among smokers,
reported number of cigarettes smoked did not change after PP introduction, but
did reduce among regular smokers post a 12.5% tax increase.” (p. ii74).

2.42

This paper also makes findings in relation to the impact of plain packaging upon
market dynamics. I consider these conclusions in section 3.

Comparison of findings on consumption and prevalence
2.43
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The data I have reviewed suggests that smoking prevalence continued to fall in
Australia following the introduction of plain packaging, as it had fallen for many
years previously. This appears to have occurred at the same time as prevalence
in some regions of Australia rose in 2013 relative to the previous year (e.g. see

the rows for Southern Australia and Western Australia in table 2.111). Such rises
in some regions would be consistent with there having been sufficiently large falls
in other regions to produce a fall for Australia as a whole.
2.44

The reports I have reviewed are consistent in finding that plain packaging has
had no statistically significant impact upon Australia’s pre-existing decline in
tobacco consumption and prevalence. In fact, some of the findings in these
reports suggest that consumption may have risen, relative to previous trends
(where controlled for), following the introduction of plain packaging.

2.45

As explained at paragraph 1.5, I have not modelled Australian consumption and
prevalence data, nor have I assessed the impact of plain packaging thereon
separate from my review of the reports set out above. Neither have I assessed
the relative merits of the different reports referred to above.

11

The data in the Queensland row shows a rise in 2013 relative to 2012, but the 2014 figure falls
back to below the 2012 figure.
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Market Dynamics and Competition

3. Market
dynamics
competition
3.1

and

The 2012 report investigated the likely impacts of a plain packs requirement upon
market dynamics and competition in the UK tobacco market. My analysis
assessed such effects formally in a simulation model deploying standard
economic theories and mathematical modelling techniques applied to vertical
product differentiation, signalling and adverse selection. My conclusions were,
amongst other things, that a plain packs requirement could result in:


Market power for some well-established higher-quality products rising
(which in my 2012 model implied an increase in the price gap between
such products and the lowest-price products available on the market) —
though other higher-quality products might be eliminated from the market
or see their price gaps fall.



Large-scale downtrading into lower quality products, including a reduction
in market share for the premium segment and an increase in the value for
money segment.



The exit of some brands from the market, altogether.

3.2

As explained below, these predictions appear, so far, to have been borne out by
the Australian data I have reviewed.

3.3

For the purposes of completing this section, I rely upon tobacco market data that
has been made publicly available. From this data, it is still possible to draw
meaningful comparisons with the findings of the 2012 report.

InfoView data as reported by C. Kerr and A. Creighton (2014)
3.4

12

We report below the InfoView data reported in an article for The Australian dated
18 June 2014 and written by Christian Kerr and Adam Creighton.12

The 2013 data here are also referenced in Kerr in The Australian (2014), Labor’s plain
packaging fails as cigarette sales rise.

Figure 3.1: InfoView Cigarette Market Segment Shares as reported in Kerr & Creighton

3.5

We consider this data in further detail at paragraphs 3.25 - 3.30.

InfoView data as reported by PMI (2014)
3.6

Figure 3.2 illustrates further InfoView market share data as reported by PMI on 3
September 2014 during a commercial presentation.

Figure 3.2: Data from slide 12 of Philip Morris International "Barclays Back-to-School
Consumer Conference” presentation

Quoted Source: InfoView Technologies Pty Ltd.

3.7
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It can be seen here that the YTD July 2014 data from PMI are extremely similar
to the Kerr and Creighton data reported to June, albeit with some very modest

further extension of the trend (with the top category shrinking further and the
bottom category rising further).
PMI second quarter results conference call (2014)
3.8

PMI’s second quarter results (2014) show near-identical data to the InfoView
data cited above, with PMI reporting to investors on 17 July 2014 that (see slide
10, p. 4):

The super-low price segment has grown from 6.3% in 2011 to 28.3% in the first
half of this year
3.9

PMI also reports (again on slide 10) that

the effective price gap between a premium brand, such as Marlboro, and a superlow price brand, such as Bond Street, widened to about eight Australian Dollars
per pack of 25 cigarettes, or about 36%. This compares to a gap of about 26% in
2011.
3.10

Thus the gap between the lowest-price brands and premium brands is reported
as widening, not narrowing. This would be consistent with the predictions of my
2008 and 2012 reports.

PMI, Morgan Stanley Global Consumer & Retail Conference (2014)
3.11

On 19 November 2014, PMI published additional market share data. These
figures were consistent with the InfoView data referred to above, as illustrated by
figure 3.3.

Figure 3.3: Data from slide 9 of Philip Morris International " Morgan Stanley Global
Consumer & Retail Conference” presentation
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Nomura (2015)
3.12

Equity research published by Nomura in January 2015 reflects the trend
described above. Figure 3.4 reproduces a graph published by Nomura. It shows
that in Q1 2013 (shortly after plain packs requirements were introduced) the
market share of the lowest value brands was below 20 per cent. By Q1 2015 this
share is estimated to have jumped to more than 40 per cent — more than
doubling in two years.

Figure 3.4: Data from slide 16 of Nomura Equity Research

3.13
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The same Nomura slide also reports that cigarette prices (on a “man take” basis)
were believed to have fallen 2.5 per cent for Imperial and 5.0 per cent for PMI
and BAT, which (mathematically) would have more than offset the 1 per cent rise
Nomura estimates for 2013, meaning average cigarette prices had fallen since
the introduction of plain packs requirements — a trend that Nomura forecasts to
continue in 2015 (see figure 3.5 below).

Figure 3.5: Data from slide 16 of Nomura Equity Research

Compass Lexecon (2014)
3.14

In addition to the conclusions vis-à-vis consumption made above (see
paragraphs 2.38 - 2.39) this report draws the following conclusions in relation to
dynamics in tobacco market following the introduction of plain packaging (p. 5):

…plain packaging is associated with a reduction in the pre-tax prices of cigarettes
in Australia relative to New Zealand. This decrease has not been fully offset by a
parallel increase in taxes during the period I have analysed, and thus post-tax
prices of cigarettes also decreased in Australia relative to New Zealand.
…while consumers’ shift from premium to non-premium brands in Australia was
already in place since at least 2009, the adoption of plain packaging is associated
with an acceleration of this down-trading trend.
3.15

Again, these findings (both in relation to average prices and downtrading) are
consistent with those predicted in my 2008 and 2012 reports.

Scollo et al (2015b)
3.16

In this paper (funded by Cancer Council Victoria) Scollo et al aimed to “assess
the extent of any fall in recommended retail prices (RRPs) of tobacco products
sold in Australia following the 2012 implementation of plain packaging.” The
method adopted was to study “RRPs published in price lists by the New South
Wales Retail Tobacco Traders Association covering the months of November
2011, November 2012 and November 2013”.

3.17

The results found were that (ii90):

Inflation-adjusted average RRPs per stick in November 2013 were on average
6.4% higher than in November 2011 and 3.4% higher than in November 2012.
The average RRP per gram of RYO products in November 2013 was 10.2% and
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5.4% higher than in November 2011 and November 2012, respectively. Within
cigarette brands, the highest increases in RRP from 2011 to 2013 were seen
among mainstream and premium brands (10.0% and 10.1%, respectively) and
among packs of 30s (18.3%) and 50s (12.5%).
3.18

The paper concluded that (ii90):

The RRPs of tobacco products were higher in real terms 1 year after Australia’s
plain packaging legislation was implemented. These increases exceeded increases
resulting from Consumer Price Index (CPI) indexation of duty and occurred
across all three major manufacturers for both factory made and RYO brands, all
three cigarette market segments and all major pack sizes.
3.19

I note that the finding that cigarette prices rose during 2013 is consistent with the
evidence from Nomura, but the rises reported by Scollo et al are greater. That
may be because Scollo et al appear not to have analysed mix effects — i.e. to
consider how average prices might be affected if consumers purchase lowerquality, cheaper ready-made cigarettes or roll-your-own tobacco.

3.20

Additionally, I note that the finding that price rises for some individual products is
consistent with the predictions of my 2008 and 2012 reports — in particular, the
prediction in my 2012 report that price differentials between some wellestablished higher-quality products and the cheapest products on the market
would rise. Furthermore, consistent with my analysis there, whether average
prices rise or fall overall would depend on the extent to which mix effects did or
did not offset (or more than offset) rises in prices of products that experienced a
vesting of their market power.

Scollo et al (2015a)
3.21

In addition to the findings in relation to prevalence mentioned above (see
paragraphs 2.40- 2.42), this report found that:

Introduction of [plain packaging] was associated with an increase in use of value
brands, likely due to increased numbers available and smaller increases in prices
for value relative to premium brands.
3.22

13

This repeats the finding of the other studies quoted above that plain packaging
was associated with increased downtrading — in this case an increase in the
market share of value brands relative to “mainstream” and “premium” brands,
with “Value FM cigarettes” rising in market share from 21.1 per cent to 25.8 per
cent in the year after the introduction of plain packaging.13

These are the “unadjusted models” figures from Table 1 of the Scollo et al paper. The
corresponding “adjusted models” percentages are 21.4 and 25.5 per cent and the paper says of
the market share of Value FM cigarettes that it “increased significantly between the pre-PP and
PP year 1 ” (page i71).
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3.23

The paper also states (page ii74, “What this paper adds”) that the rise in the use
of value brands following the introduction of plain packaging appears to have
been driven (inter alia) by “larger increases in prices of premium brands relative
to value brands.” This would again be consistent with the prediction in my 2012
report that, following the mandating of plain packaging, price differentials
between some well-established higher-quality products and the cheapest
products on the market would rise.

Implications of Australian market data in the context of my 2012
simulation model
Prices
3.24

As noted above, the gap between the lowest-price brands and surviving premium
brands (see below for a discussion of discontinued brands) is reported as
widening, not narrowing. This is consistent with my prediction that such effects
would occur in a plain packaging environment.

Downtrading
3.25

The June 2014 InfoView data referred to in Kerr and Creighton (the “June 2014
data”), which spans a period of over four years, is the most extensive market
share data that I have reviewed.

3.26

The June 2014 data are consistent with a decline in the quarterly share of the top
two quality categories of 0.7 percentage points per quarter from 2010 to 2012.
Then there is a marked acceleration in that rate of decline through 2013 to the
first half of 2014. We estimate that this more rapid decline is consistent with a
drop in the market share of the top two quality categories of 2.3 percentage
points per quarter — or a little above a tripling of the rate of decline in market
share following the introduction of plain packs.

3.27

This more rapid rate of decline would lead, after five years, to the market share of
the top two quality segments being only half of what would have been their
market share under the pre-plain-packs decline rate.

3.28

In February 2015, the UK Department of Health published an updated impact
assessment assessing the likely impacts of a plain packs measure in the UK (the
“UK 2015 IA”). The UK 2015 IA states: “that the rate of downtrading between the
top two price bands and the lower two price bands will take place at twice the
rate after standardised packaging as before standardised packaging, and
consultation responses sighting [sic.] Australian data have suggested this
estimate may be fairly accurate” (paragraph 115). As a result, the 2015 IA
concludes that: “By 2025, the number of premium and mid-price packs is
estimated to fall to around half of the number anticipated under continuation of
the historical trend” (paragraph 170).

- 25 -

3.29

In fact, the June 2014 data is consistent with a tripling, not doubling, of the rate of
decline in the market share of the top quality segments. In turn, this suggests
that a halving of the market shares of those two top-quality segments, relative to
counterfactual, would take place over five (not ten) years.

3.30

In conclusion, it is evident that a key finding of the 2012 report, that a plain packs
requirement would lead to increased downtrading into lower priced brands, is
consistent with the Australian data so far available.

Discontinued brands
3.31

Finally, “Tobacco in Australia” data for “Factory made cigarette (FMC) and rollyour own (RYO) tobacco brands by market segment and manufacturer— current
and recently discontinued, June 2014” provides information regarding brands that
have exited the market since plain packaging was introduced. According to
these data, as of June 2014 two of the 21 “Premium” brands had been “recently”
discontinued, and four of 61 brands overall — or 7 per cent.

3.32

Overall in Australia, twice as many brands had been “recently discontinued” as of
2014 as those that had been “recently introduced”. This discontinuation does not
appear to be a normal “churn” of brands in mature tobacco markets, as it
contrasts for example with the Irish experience of 2010-2014, where according to
AC Nielsen data more than twice as many new brands were introduced (15) as
discontinued (7).

3.33

These data thus appear to be consistent with the prediction of my 2012 Report
that the introduction of plain packs requirements would lead to some brands
exiting the market.
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