CAMPAIGN Lor TOBAGO-FREE

THE CRITICAL IMPORTANCE OF A DELIVERY-LIST ENFORCEMENT PROVISION
IN STATE INTERNET TOBACCO SALES LEGISLATION

lllegal Internet sales of tobacco products are making it easy for kids to buy online and are cheating the
states out of hundreds of thousands of dollars of state excise tax revenue each year.1 Such Internet-
based tax evasion and cigarette sales to kids should be stopped; and many states are passing or
considering new Internet tobacco laws to try to do that. But these new state laws will not work effectively
unless the states also establish a quick, inexpensive, and effective way to reach all of the hundreds of
Internet sellers based in the United States and in foreign lands and block their illegal tobacco product
sales to state residents. States can do that through a delivery-list enforcement mechanism.

How the Delivery-List Provision Works

An effective delivery-list provision enables the state to block deliveries in the state of tobacco products
sold by distant and hard-to reach Internet sellers who break the law. The basic idea is simple. The state
creates a list of those Internet sellers that have failed to register with the state or otherwise failed to
comply with the state’s laws relating to Internet tobacco product sales. The state then provides that list of
non-complying Internet sellers to the common carriers and other delivery services operating in the state;
and those carriers are not allowed to make any deliveries in the state for any Internet seller on a non-
complying list they receive from the state.

To provide the carriers with more flexibility, the delivery-list provision can allow the carriers to make
deliveries for sellers on the non-complying list if either: a) the carrier knows the package does not contain
tobacco products; or b) the delivery is made to a person in the lawful business of distributing or selling
tobacco products (e.g., a wholesaler, distributor, or retailer).

Why the List Enforcement Provision is Needed

Other than the list enforcement provisions, there is no way that state Internet tobacco legislation can be
enforced against Internet sellers that continue to sell illegally except through individual enforcement
lawsuits brought by the state attorney general. But such lawsuits, by themselves, simply cannot stop or
even significantly diminish the growing amount of Internet-based tobacco tax evasion.

Right now, there well over 400 different websites that sell cigarettes to customers in the United States,
and the number is growing. Some Internet sellers are based in the United States — typically in low-tax
states or on Native American tribal lands — and others are based in foreign countries. There are minimal
barriers to becoming an Internet seller, and new ones are continually appearing. All it requires is the
ability to set up a website. Many Internet sellers operate out of their home basement or garage, re-selling
cigarettes they buy from nearby bricks-and-mortar retailers. As detailed in a U.S. General Accounting
Office report and in other studies and reports, almost all of these Internet sellers are making their sales
without adequate precautions against sales to kids and without complying with the existing Jenkins
chapter (which requires such sellers to register with and report to the states).2

While individual enforcement lawsuits could force some of these Internet sellers to comply with the state’s
Internet tobacco law, consumers could easily switch to other Internet sellers that continue to sell illegally.
It's just a matter of using a different website address to get started. In addition, illegal Internet sellers
faced with enforcement lawsuits could easily close up shop and quickly reappear with another name and
website address. It is also often extremely difficult (and expensive) for state enforcement officials to
reach illegal Internet sellers based overseas, in distant states, or in other protected jurisdictions.

' For additional detail, see Campaign for Tobacco-Free Kids, Internet Sales of Tobacco Products: Reaching Kids & Evading Taxes,
http://tobaccofreekids.org/research/fchaptersheets/pdf/0213.pdf.

2GAO, Internet Cigarette Sales, August 9, 2002, http://www.gao.gov/new.items/d02743.pdf.
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But none of these problems apply to the delivery-list enforcement provision. By focusing on interrupting
the delivery of illegally sold tobacco products in the state, the list provision gives the state a much more
effective, comprehensive, and inexpensive way to block illegal Internet sales than trying to file and
prosecute hundreds of individual enforcement lawsuits.

Why the List Enforcement Provisions Pose No Threat to Legitimate Delivery Services

The delivery-list provisions can be drafted to place minimal requirements on common carriers and other
delivery services, to make sure that they have no enforcement obligations, and to ensure that carriers and
their employees are not subject to any penalties for unknowing or unintentional deliveries on behalf of
illegal Internet sellers.

To comply with the delivery-list provision, a carrier could simply not make any deliveries in the state for
any Internet seller on the state’s list. If the carrier desired, however, it could make deliveries for Internet
sellers on the state’s list, without any risk of any liability, if the delivery were to a tobacco distributor,
wholesaler or retailer, or if the carrier knows that the package being delivered does not contain tobacco
products. Because of the extensive, computerized tracking systems already used by UPS, Federal
Express, and other delivery services, it would not be at all difficult for them to comply with this relatively
simple requirement. And if there were any new costs to the carriers from complying with the provision,
those costs could simply be passed on to those Internet sellers of cigarettes and smokeless tobacco that
hire the carriers to make deliveries.

There is also a solid reason why carriers should welcome the delivery-list provision. Currently, the
majority of cigarettes and smokeless tobacco to minors and other customers in the United States through
illegal, tax-evading Internet sales are delivered by common carriers — but what the carriers’ legal
responsibilities are in this regard has not yet been clearly established. By providing explicit guidelines for
deliveries of tobacco products for Internet and other interstate retailers, the delivery-list provisions clarify
and limit the carriers’ related legal responsibilities and potential liability. Without the solid new guidelines
and related protections from a delivery-list provision in a state, common carriers could conceivably be
held liable under existing laws, along with the law-breaking Internet sellers, for promoting and facilitating
tax evasion and contraband cigarette sales.

At the same time, a strong delivery-list provision gives states the only quick, effective, and inexpensive
way to block illegal Internet sales, stop web-based sales of cheap cigarettes to kids, and recoup the
enormous, growing amount of state revenues being lost to Internet-based tax evasion.

States With Internet Laws with List-Enforcement Provisions

Several states have already established laws that place direct requirements on common carriers and
other delivery services in order to block the ability of Internet sellers to get their illegally sold tobacco
products delivered to state consumers. Maine, for example, has two lists of Internet sellers — those
allowed to make sales in the State and those that have failed to register or otherwise comply with the law
— and allows delivery services to make deliveries only for the former.® lllinois forbids common carriers
from delivering cigarettes on behalf of any Internet seller that is not a licensed cigarette distributor.*
Connecticut and New York forbid any shipments by common carriers of cigarettes to consumers.’
Legislation that passed the U.S. Senate in 2004 and similar legislation that passed the House Judiciary
Committee in 2004 each contained carrier-focused list-enforcement provisions.6

Campaign for Tobacco-Free Kids, March 21, 2005 / Eric Lindblom

[See the next page for model language for a strong delivery-list enforcement provision that minimizes any
burdens or problems for common carriers.]

322 MRSA Sec. 1555-C & 1555-D, http://janus.state.me.us/legis/ros/lom/lom121st/9pub401-450/pub401-450-58.htm. Some delivery services
challenged the Maine law in the courts but the courts have upheld the law,
http://www.med.uscourts.gov/site/opinions/hornby/2004/dbh_02062004_1-03cv178 new_hampshire_motor_v_rowe.pdf.

4 Public Act 093-0960, http://www.ilga.gov/legislation/publicacts/93/PDF/093-0960.pdf .

5NY Public Health Article 13F, Section 1399-II, http://assembly.state.ny.us/leg/?cl=91&a=71. CT General Statutes, Ch. 24, Section 12-285c,
http://search.cga.state.ct.us/dpubs/pub/htm/chap214.htm#Sec12-285¢.htm.

6S.1177, http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=108_cong_bills&docid=f:s1177es.txt.pdf. HR 2824,
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=108 cong_bills&docid=f:h2824ih.txt.pdf.
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MODEL DELIVERY LANGUAGE FOR STATE INTERNET TOBACCO LAWS'’

§ X. Blocking tobacco product deliveries ordered by illegal sellers.

(a) No common carrier or other delivery service, or any officer or employee of any common carrier or
other delivery service, shall be:
(1) subject to any criminal or civil penalties for violations of any other sections of this chapter when
working within the scope of business of that common carrier or other delivery service; or
(2) subject to any criminal penalties for any violations of this section unless that violation is done
knowingly and for the specific purpose of personally profiting from that violation or of assisting
another party to violate this chapter.

(b) The Department of Revenue shall provide to the U.S. postal service, common carriers, and other
delivery services, including any person that makes deliveries into or in this state as part of a commercial
transaction, a list of persons making Internet or mail-order tobacco product sales in or into this state that
have not registered with the State or have otherwise failed to comply with this chapter. At the discretion,
of the Commissioner of the Department, the Department may also provide this list to any other person for
the purposes of enforcing this chapter. The Department shall periodically update and redistribute this list,
and may distribute this list through any reasonable means, including posting the list and any subsequent
updates on an access-restricted website. Ten days prior to putting any person on this list, the
Department shall send notice to that person, by letter, email, or any other reasonable means, that the
interstate seller is being placed on the Department’s list, with that notice including the text of this chapter.
This list shall be kept confidential by the Department and by all parties that receive it and shall be used
only for the purpose of enforcing or complying with this chapter.

(c) Any common carrier or delivery service receiving a list provided by the Department, pursuant to
paragraph (b):
(1) shall not make any deliveries in the State on behalf of any person who is identified by that list
unless:
(A) the delivery service or other person making the delivery knows or affirmatively believes in
good faith that the package does not contain any tobacco products; or
(B) the delivery is made to a person lawfully engaging in the business of distributing or selling
tobacco products.
(2) shall have no obligation to:
(A) inspect any package to determine whether or not they contain tobacco products;
(B) determine whether any list provided by a state pursuant to that subsection is complete,
accurate, or up to date; or
(C) determine whether any person ordering a delivery is in compliance with this chapter.
(3) shall not be subject to any penalty for not making any specific delivery on behalf of any person on
the list provided pursuant to subsection (b) or for establishing and following a policy of:
(A) not making any deliveries in the state on behalf of any person on the list provided pursuant to
subsection (b);
(B) not making any deliveries of tobacco products in the state; or
(C) not making any deliveries of tobacco products in the state for any person or for any person
not in the business of manufacturing, distributing, or selling tobacco products.
(4) may collect a special additional fee from its customers that order deliveries of tobacco products in
order to cover any costs incurred by the delivery service or other person related to complying with this
chapter.

7 For comprehensive model state legislation to restrict Internet sales of tobacco products to kids or that evade state excise taxes, or to prohibit
all Internet sales of tobacco products into a state, see the materials at
http://tobaccofreekids.org/research/fchaptersheets/index.php?CategorylD=29.
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